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NOMINATIONS TO THE FEDERAL ELECTION 
COMMISSION 


WEDNESDAY, MARCH 8, 2000 

United States Senate, 
Committee on Rules and Administration, 

Washington, D.C. 

The committee met, pursuant to notice, at 9:33 a.m., in Room 
SR-301, Russell Senate Office Building, Hon. Mitch McConnell, 
chairman of the committee, presiding. 

Present: Senators McConnell, Warner, Nickles, Dodd, and Schu- 
mer. 

The Chairman. Good morning. I want to thank the nominees. 
Commissioner McDonald and Professor Smith, for adjusting their 
schedules to be with us this morning. As the nominees are aware, 
we had originally tried to schedule this hearing for Wednesday, 
February 23rd, but ultimately postponed the hearing at the request 
of my distinguished colleagues on the other side of the aisle and 
at the request of some outside groups like Common Cause and the 
Brennan Center. 

I might add that we also had requests from other groups to tes- 
tify in opposition to each of the nominees: the National Right to 
Life Committee, the National Legal Policy Center, as well as Com- 
mon Cause and the Brennan Center. 

The committee, however, decided to stick with our tradition and 
allow only the nominees to testify. I would encourage any outside 
groups who have written comments to submit that testimony for 
the record today. 

It is my understanding that Senator Nickles and Senator 
Voinovich are on the way, and we need one more Senator to swear 
you fellows in, and we hope that they will be here momentarily. In 
the meantime, the senior Senator from Virginia will tell jokes. 

[Laughter.] 

Senator Dodd. Give an analysis of last night. What happened 
there, John? 

Senator Warner. I am not sure that when I was privileged to be 
chairman of this committee we indulged in that great a degree of 
humor. But, anyway, this is a very important occasion, Mr. Chair- 
man, as you well know. 

The Chairman. Yes. 

Senator Warner. We have waited a very long time for the oppor- 
tunity to re-establish the membership of this Commission so that 
t can carry out its statutory responsibility. And I wish to commend 
the chairman and the ranking member for facilitating this hearing 
and getting it underway. 
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I see the presence of our distinguished leader here, so I will re- 
frain from further comment and yield back. 

The Chairman. All right. Senator Nickles has joined us, and now 
that we have four, we will swear the witnesses in. If you fellows 
would stand and raise your right hand and repeat after me? Actu- 
ally, you don’t need to repeat after me. You can just say, “I do.” 

We are not going to swear you in. Senator Voinovich. You can sit 
down. 

This is for Commissioner McDonald and Professor Smith. Do you 
swear or affirm that the testimony that you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. McDonald. I do. 

Mr. Smith. I do. 

The Chairman. Senator Voinovich and Senator Nickles are here 
to introduce the nominees from their States. I will call first, in 
order of seniority, on our colleague. Senator Nickles. 

STATEMENT OF HON. DON NICKLES, A UNITED STATES 
SENATOR FROM THE STATE OF OKLAHOMA 

Senator Nickles. Mr. Chairman, thank you very much, and I ap- 
preciate your having this hearing, as well as Senator Dodd and 
Senator Warner, and I am pleased today to introduce a friend of 
mine, a nominee to the Federal Election Commission and also a fel- 
low Oklahoman, Danny McDonald. 

Danny is a native of Oklahoma. He was born in Tulsa, and he 
has had an extensive career in public service, including election 
policy and administration, prior to coming to Washington, D.C. He 
is married to Gail McDonald, who also has a distinguished career 
in public service, served on the ICC, and they also have a daugh- 
ter, Jill. 

Is Jill here, by any chance? She is not here. 

Personally, I think that Gail should be appointed to this position 
instead of Danny, but the President didn’t call me and ask me that. 

Originally, Danny McDonald was nominated by President 
Reagan. He has served on the Federal Elecion Commission since 
1982. He served as Chairman in 1983 and 1989 and 1995. 

Prior to his position at FEC, Danny McDonald served as the gen- 
eral administrator for the Oklahoma Corporation Commission, the 
secretary of the Tulsa Election Board, and as chief clerk in the 
Tulsa County Clerk’s Office. Prior to his professional career, he at- 
tended my alma mater, Oklahoma State University, before receiv- 
ing his master’s from Harvard and his law degree from Columbia. 

[Laughter.] 

Senator Nickles. You thought that was funny? 

[Laughter.] 

Senator Nickles. I don’t know what was funny about that, law 
degree from Columbia. I think that is impressive. 

I have known Danny for many years. Many times we differed on 
ideas on campaign election policy, but I consider him a good friend, 
and I would hope that the Senate would move forward both with 
his nomination and the nomination of Mr. Smith as expediently as 
possible and move forward positively on both nominations. 

So, Mr. Chairman, thank you very much for having this hearing, 
and I welcome both of our nominees to the Rules Committee. 
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The Chairman. Thank you, Senator Nickles. 

Now I would like to call on Senator Voinovich for his comments 
about his constituent. 

STATEMENT OF HON. GEORGE V. VOINOVICH, A UNITED 
STATES SENATOR FROM THE STATE OF OHIO 

Senator Voinovich. Chairman, it is good to be with you this 
morning. I am here this morning to present Professor Bradley A. 
Smith, who has been nominated to serve as a Commissioner of the 
Federal Election Commission. As the chairman is aware. Senator 
De Wine is unable to be here with me this morning in order to 
present Professor Smith; however, I understand, Mr. Chairman, 
that you have a copy of Senator DeWine’s statement. 

The Chairman. I do have his statement in support of Professor 
Smith. 

Senator Voinovich. He is back in Ohio, coming back today. He 
had a primary yesterday. 

I would like to take a moment and recognize Professor Smith’s 
family who has joined us today: his wife, Julie, who is ehind me, 
and their two daughters, Eleanor and Emma. And I would also like 
to recognize his brother, Dana Smith, who is also here with us 
today. It is nice to have members of the family here with you. 

There is an old saying that goes, Mr. Chairman, you can’t choose 
where you were born, but you can choose where you live. That 
phrase is certainly applicable to Brad Smith. Professor Smith is a 
native Michigander, born in Wyandotte, Michigan, and having 
grown up in suburban Detroit, the town of Trenton, Michigan. I am 
pleased to report, however, that he is of good Ohio stock. Both of 
his parents were born in Columbus where they are now retired. Co- 
lumbus is also where Professor Smith now lives. 

Brad attended the public school system in his home town and en- 
tered Kalamazoo College in 1976. At Kalamazoo, he earned a bach- 
elor’s degree and graduated cum laude in 1980, and after gradua- 
tion entered the Foreign Service, spending 2 years as vice counsel 
of the U.S. Embassy in Ecuador. 

In 1983, he left the Foreign Service and, after a short stint in 
the private sector selling insurance, pursued a law degree at Har- 
vard University. It was at Harvard where he first became inter- 
ested in campaign law. After he graduated cum laude from Har- 
vard Law School in 1990, Dr. Smith joined the law firm of Vorys, 
Safer, Seymour & Pease in Columbus, and in 1993 was offered a 
teaching position at Capital University Law School in Columbus, 
Ohio, where he is currently a full professor of law. 

Professor Smith has quite an impressive list of accomplishments 
covering a wide variety of media, with the majority of his work fo- 
cused on election and campaign finance law. In all, he was written 
one book, which is due out this year, penned nine Law Review pub- 
lications, contributed three chapters to other books, compiled 14 
studies and reports, and made seven journal and periodical con- 
tributions. He has had over 20 newspaper columns published in 
such papers as the Wall Street Journal, USAToday, the Columbus 
Dispatch, Washington Times Detroit News, Chicago Tribune, and 
dozens of other columns published in smaller daily and weekly pa- 
pers. 
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He has written two amicus briefs and participated in numerous 
speaking engagements, presentations, radio and television news 
interviews. 

Professor Smith is regarded as a leading scholar on the issue of 
campaign finance. In fact, in the most recent Supreme Court ruling 
on campaign finance, Nixon v. Missouri Government, Professor 
Smith’s work was cited in both the majority and in the dissenting 
opinions. There is no question that he knows the issues that he 
would face as an FEC Commissioner. That is really important. He 
knows the subject. His knowledge has generated respect from his 
peers as well as professional and editorial support for his nomina- 
tion. 

Indeed, the Columbus Dispatch has given its unequivocal support 
to Professor Smith, saying in a February 13th editorial, “The Sen- 
ate should move quickly to confirm Smith, who is one of this Na- 
tion’s foremost constitutional scholars and an expert on election 
law and free speech.” 

In addition. Professor Smith has received letters of support from 
a number of law professors, most notably. Professor Daniel T. 
Coble. Professor KobilCoble is a colleague of Professor Smith’s at 
Capital University as well as a former governing board member of 
Ohio Common Cause. 

In a letter to you, Mr. Chairman, Professor Kobil states that al- 
though he does not share all of Professor Smith’s view on campaign 
finance reform, “he is, in my view, an outstanding candidate for the 
position and certainly should be confirmed.” 

In the same letter, in apparent response to charges that Pro- 
fessor Smith has a disregard for the rule of law and the continued 
function of the FEC, Professor Kobil wrote — and I think this is im- 
portant for the committee to listen to these words: “Having come 
to know Brad personally, I have no doubt that his critics are wrong 
in suggesting that as an FEC Commissioner Brad would refuse to 
enforce Federal campaign regulations because he disagrees with te 
laws. I have observed Brad’s election law class on several occasions, 
and he has always took the task of educating his students about 
the meaning and scope of election laws very seriously. I have never 
observed him denigrating or advocating skirting State or Federal 
election laws, even though he may have personally disagreed with 
some of those laws. Indeed, several times in class he admonished 
students who seemed to be suggesting ignoring what they consid- 
ered overly harsh election laws. Brad is an ethical attorney who 
cares deeply about the rule of law, and I am confident that he will 
fairly administer the laws he is charge with enforcing as Commis- 
sioner.” 

I would also like to insert the Columbus editorial with your per- 
mission, Mr. Chairman. [See Appendix i.] 

Mr. Chairman, several of our Senate colleagues have already ex- 
pressed their disapproval of Professor Smith as the next FEC Com- 
missioner based on opinions he holds regarding campaign finance 
law. In their view, his statements and writings are enough to dis- 
qualify him from consideration, even before the benefit of this hear- 
ing. I know the Senate better than that. However, I don’t believe 
that our colleagues have received all the facts regarding Professor 
Smith to make such a judgment. 
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I have every confidence that today’s hearing will give Senators 
an ample opportunity to question Professor Smith on his views on 
election law. I also believe it was provide Professor Smith a chance 
to clarify his views and dispel any possible misconceptions regard- 
ing his service as an FEC Commissioner. 

It is my hope that today’s hearing will produce a lively and 
thought-provoking exchange of views that will be of benefit to both 
the nominee and my colleagues. And I want to underscore again: 
I have been in this business a long time, over 34 years. I have 
taken an oath of office to uphold the Constitution and to apply the 
laws of my State and of this country. And there are many of these 
that I don’t agree with. But the fact of the matter is I have upheld 
them conscientiouly. And I think that because someone may dis- 
agree with the law, that doesn’t mean that they can’t honorably 
discharge that law. As a matter of fact, I have observed on many 
occasions where people think that maybe they have a difference 
with it, they even are more scrupulous in terms of fulfilling what 
the law — not only the letter but also the spirit of the law. And I 
would hope that the Senate gives this man an opportunity to have 
his case heard and that they will, after giving consideration to that, 
find him qualified to be — 

The Chairman. Senator Voinovich, on that point, it is interesting 
to note that we are all here in Congress frequently lectured by Fed- 
eral judges about the laws that we pass with regard to sentencing, 
this suggestion that we are loading up the jails with people and 
taking away the discretion of judges. So your point is well made. 
We are frequently lectured by people who disagree with things we 
do here, who nevertheless uphold the law. 

Senator Voinovich. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Voinovich. As you indicated 
in your introduction, the senior Senator from Ohio, Senator 
DeWine, also supports the nominee, and I would ask unanimous 
consent that his statement appear in the record after Senator 
Voinovich’s. 

[The prepared statement of Senator DeWine follows:] 

Introduction of Professor Brad Smith by Senator Mike 

DeWine 

Mr. Chairman, Senator Dodd, thank you for giving me the oppor- 
tunity to say a few words today on behalf of Mr. Bradley Smith, 
who has been nominated to be a member of the Federal Elections 
Commission (FEC). 

As a former practicing attorney. Professor Smith has gained 
first-hand knowledge of our election laws. Since 1994, Mr. Smith 
has been a member of the faculty of Capital Law School in Colum- 
bus, Ohio, and is a nationally recognized scholar in the field of elec- 
tion law, with an emphasis on campaign finance issues. He has 
written extensively on the subject and has been cited in legal briefs 
to and opinions of the Supreme Court. 

I have received a number of letters supporting Professor Smith, 
particularly from his colleagues — the people who know him well on 
a personal and professional level. Those who know Professor Smith 
cite his commitment and dedication to the rule of law. One col- 
league wrote that “ the first and most important attribute to appre- 
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ciate in Professor Smith is his integrity. He has a real sense of the 
moral obligations of whatever office he holds.” I have even received 
letters of support from colleagues who disagree with Professor 
Smith’s views on election law. One wrote that Professor Smith’s 
“critics are wrong in suggesting that as a FEC Commissioner, Brad 
would refuse to enforce federal campaign regulations because he 
disagrees with the laws.” 

Professor Smith also has demonstrated a strong sensitivity to the 
role of Congress as the principle architect of election policy, and 
has stated repeatedly that election laws should be enforced by the 
Commission, even if the Commissioners personally do not agree 
with them. After his experience in teaching and practicing law. 
Professor Smith understands and respects our system of govern- 
ment. 

Again, I thank the Chairman and Ranking Member for holding 
today’s hearing. 

The Chairman. All right. Well, thank you. Senator Voinovich. 
We appreciate very much your being here. 

Senator Warner. Before the Senator leaves. Senator Voinovich — 
he is gone. He gave a very good statement on behalf of Mr. Smith. 
We have heard a lot of statements in this room and in other hear- 
ing rooms, but he expressed that in a heartfelt way. 

The Chairman. Thank you. Senator Warner. 

It is my distinct honor to preside over this hearing today, and let 
me say at the outset that I believe Congress has given the Federal 
Election Commission one of the toughest Federal mandates in all 
of America — that is, to regulate the political speech of individuals, 
groups, and parties without iolating the First Amendment guar- 
antee of freedom of speech and association. 

Over the past quarter century, the FEC has had difficulty main- 
taining this all-important balance and has been chastised, even 
sanctioned, by the Federal courts for overzealous prosecution and 
enforcement — overzealous prosecution and enforcement that treat- 
ed the Constitution with contempt and trampled the rights of ordi- 
nary citizens. 

In light of the FEC’s congressionally mandated balancing act and 
the fundamental constitutional freedoms at stake. Congress estab- 
lished the balanced, bipartisan, six-member Federal Election Com- 
mission. The law and practice behind the FEC nominations process 
has been to allow each party to select its FEC nominees. Repub- 
licans pick Republicans and Democrats pick Democrats. 

As President Clinton said a few weeks ago, this is “the plain in- 
tent of the law” which requires that it be bipartisan and by all tra- 
dition that the majority — referring to the majority here in the Sen- 
ate — make the nomination. 

Typically, Republicans complain that the Democratic nominees 
prefer too much regulation and too little freedom, while Democrats 
complain that the Republican nominees prefer too little regulation 
and too much freedom. Ultimately, both sides bluster and delay a 
bit, create a little free media attention, and then move the nomi- 
nees forward. In fact, the Senate has never voted down another 
party’s FEC nomination in a floor vote or even a staged filibuster 
on the Senate floor. 
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At the end of the day, the process serves the country well. The 
FEC gets a few Commissioners that naturally lean toward regula- 
tion and a few Commissioners that naturally lean toward constitu- 
tionally protected freedoms. And the country gets a six-member, bi- 
partisan Federal Election Commission to walk the critical fine line 
between regulation and freedom. 

Let me say that I sincerely hope that we can uphold the law and 
tradition that President Clinton invoked when he sent these two 
nominees to the Senate. After all. Professor Smiths views are simi- 
lar to the Republicans who have gone before him, and Commis- 
sioner McDonald’s views are similar to those he himself has held 
for the past 18 years as one of the Democrats’ Commissioners at 
the FEC. 

In fact. Commissioner McDonald’s views are so consistent with 
and helpful to the Democratic Party that former Congressman and 
currently top adviser to Gore campaign chairman Tony Coelho has 
hailed Commissioner McDonald as “the best strategic appointment” 
the Democrats have ever made. 

So notwithstanding the bluster and delay, these two nominees 
largely represent their party’s long line of past FEC Commis- 
sioners. 

The questions before the committee this morning should be: Is 
each nominee experienced, principled, and ethical? And will the 
FEC continue to be a balanced, bipartisan Commission? 

I would like to dedicate the remainder of my opening comments 
this morning to reading a few excerpts from the flood of letters I 
have received in support of Professor Smith since he was nomi- 
nated. And I want to say to you directly. Professor Smith, that the 
professional and personal esteem in which you are held by constitu- 
tional law scholars and election law experts is evidenced by the 
dozens of letters I have received urging the Senate to confirm you. 

I would like to ask unanimous consent that these letters of sup- 
port that I have here this morning be entered into the record, and 
I ask my staff to make copies available for all members of the com- 
mittee and the press. [See Appendix 2.] 

Even staunch advocates of reform, including two past board 
members of Common Cause, have written in support of your nomi- 
nation. These many letters attest to the central role your scholar- 
ship has played in mainstream thought about campaign finance 
regulation and make clear that no one who knows you personally 
or professionally, including self-avowed reformers, believes that you 
will fail to enforce the election laws as enacted by Congress or to 
fulfill your duties in a fair and even-handed manner. 

All of the scholars that have written urging the confirmation of 
Professor Smith believe that his scholarly work is not radical but 
rather well grounded in mainstream First Amendment doctrines 
and case law. Let me share with you a few examples, and Senator 
Voinovich actually has referred to some of these already. 

Professor Daniel Kobil, at the Capital Law School, a reform advo- 
cate and past director of Common Cause, Ohio. This is a quote 
from his letter. “Groups seeking to expand campaign regulations 
dramatically might have misgivings about Brad’s nomination. How- 
ever, I believe that much of that opposition is based not on what 
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Brad has said or written about campaign finance regulations, but 
on crude caricatures of his ideas that have been circulated.” 

“I think that the FEC and the country, in general, will benefit 
from Brad’s diligence, expertise and solid principles if he is con- 
firmed to serve on the Commission.” 

Professor Larry Sabato, Director of the University of Virginia 
Center for Governmental Studies, who served on the Bipartisan 
Campaign Finance Reform Group, appointed by Senator Dole and 
Senator Mitchell in 1990, had this to say: “Contrary to some of the 
misinformed commentary about Professor Smith’s work and views, 
his research and opinions in the field of campaign finance are 
mainstream and completely acceptable. For example. Professor 
Smith has argued in several of his academic papers for a kind of 
deregulation of the election laws in exchange for stronger disclo- 
sure of political giving and spending.” 

“This is precisely what I have written about and supported in a 
number of publications as well. Bradley, certainly supports much 
of the work of the Federal Election Commission and understands 
its importance to public confidence in our system of elections. I 
have been greatly disturbed to see that some are not satisfied to 
disagree with Professor Smith and make those objections known 
but believe it is necessary to vilify the Professor in almost a 
McCarthyite way. I do not use that historically hyper-charged 
wordlightly but it applies in this case. Any academic with a wide- 
ranging portfolio of views on a controversial subject could be simi- 
larly tarred by groups on the right or the left.” 

Professor John Copeland Nagle, of the Notre Dame Law School. 
“Professor Smith’s view is shared by numerous leading academics 
from across the political and ideological spectrum, including Dean 
Kathleen Sullivan of the Stanford Law School, and Professor Lil- 
lian Bevier of the University of Virginia Law School. His under- 
standing of the First Amendment has been adopted by the courts 
in sustaining State campaign finance laws.” 

It also speaks well of Professor Smith that constitutional scholars 
and election law experts that know him personally and are familiar 
with his work, including some who have served on the board of 
Common Cause, are confident that he will faithfully enforce the 
law as enacted by Congress and upheld by the courts. 

Professor Smith, let me read to you just a few examples of the 
confidence these experts have in your integrity, and commitment to 
the rule of law. 

Professor Daniel Lowenstein of the UCLA Law School served six 
years on Common Cause’s National Governing Board. This is what 
he had to say: “Anyone who compares his writings on campaign fi- 
nance regulation with mine will find that our views diverge sharp- 
ly. Despite these differences, I believe Smith is highly qualified to 
serve on the FEC. Smith possesses integrity and vigorous intel- 
ligence that should make him an excellent commissioner. He will 
understand that his job is to enforce the law even when he does 
not agree with it. In my opinion, although my views on the subject 
are not the same as theirs, the Senate leadership deserves consid- 
erable credit for having picked a distinguished individual rather 
than a hack. Although many people, including myself, can find 
much to disagree with in Bradley Smith’s views, I doubt if anyone 
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can credibly deny that he is an individual of high intelligence and 
energy and unquestioned integrity. When such an indvidual is 
nominated for the FEC, he or she should be enthusiastically and 
quickly confirmed by the Senate.” 

Professor Daniel Kobil of the Capital Law School, as I mentioned 
earlier, a former governing board member of Common Cause, Ohio, 
said, “Knowing Brad personally, I have no doubt that his critics are 
wrong in suggesting that as an FEC Commissioner Brad would 
refuse to enforce Federal campaign regulations simply because he 
disagrees with them. I have observed Brad’s election law class on 
several occasions and he always took the task of educating his stu- 
dents about the meaning and scope of election laws very seriously. 
I have never heard him denigrating or advocating skirting State or 
Federal laws, even though he may have personally disagreed with 
some of those laws. Indeed, several times in class he admonished 
students who seemed to be suggesting ignoring what they consid- 
ered overly harsh election laws. Brad is an ethical attorney who 
cares deeply about the rule of law. I am confident that he will fair- 
ly administer the laws he is charged with enforcing as commis- 
sioner.” 

Professor Randy Barnett, of the Boston University Law School, 
“I can tell you and your colleagues that Professor Smith is a person 
of the highest character and integrity. If confirmed. Brad will faith- 
fully execute the election laws which the Commission is charged to 
enforce, including those with which he disagrees. Brad’s critics 
need not fear that he will ignore current law but those who violate 
it may have reason to be apprehensive.” 

I think I will stop there and turn it over to my friend and col- 
league from Connecticut, the ranking member. Senator Dodd. 

Senator Dodd. Well, thank you very much, Mr. Chairman, and 
let me begin by welcoming both of our nominees and their families 
who are here as well. It is a great distinction to be nominated to 
serve in any capacity, but particularly one which is so important 
to the proper management of our Federal elections. 

So, I thank you, Mr. Chairman, for holdng this hearing this 
morning. I appreciate your willingness to cooperate in terms of the 
timing of all of this so that it would allow for a proper consider- 
ation of these two nominees, as well as, I hope, the printing in the 
record of those who have different views on these nominations so 
that our colleagues, prior to a final vote by the Senate, will have 
an opportunity to review the materials. I know there were those 
who wanted to testify here this morning, but as you have accu- 
rately pointed out it has been the longstanding tradition of this 
Committee to hear from nominees, rather than have public wit- 
nesses despite their desire to appear. But certainly their comments, 
I think, should be included in the record. I know you agree with 
that and, so, I appreciate your willingness to allow them to be a 
part of the record. 

At any rate, the terms these two nominees before us have been 
waiting to be filled for a year, and I feel very strongly that the FEC 
needs to be a functioning organization and body and to delay it any 
further is to do a great disservice to the country. It is important 
to the efficient and effective working of the Commission that we 
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move these nominations to the floor, in my view, in an expeditious 
manner. 

But let me be very, very clear at the outset of these brief com- 
ments. Mr. Smith, I have some very serious reservations about 
your nomination and as an ardent supporter of campaign finance 
reform I have consistently stated my belief that there is too much 
emphasis on money in campaigns today. I believe that very deeply 
and very strongly. I have stated that for many, many years, going 
back to my elections in the House of Representatives. 

I have supported the elimination of soft money contributions and 
I firmly believe that large political contributions at the very least 
appear to corrupt the American political process and to erode con- 
fidence in our form of democracy and, so, can be justifiably limited 
in my view 

My personal views on the need for a strong enforcement body at 
the FEC, I think, are very different from yours. But the question 
today is not just what I or Mr. Smith or the Chairman or anyone 
else on this Committee believes is wrong with political cam- 
paigns — we have debated that, we will continue to do so — the im- 
portant question before us today is whether we will allow the proc- 
ess of choosing the political parties’ representatives on the Federal 
Election Commission to go forward. That is the issue. 

And by way of background, let me remind my colleagues that in 
keeping with the intent of the Act it has been the practice of the 
Committee to move nominations, as I said a moment ago, for the 
Federal Election Commission in strict pairs: A Democratic nominee 
paired with a Republican nominee. Great deference has tradition- 
ally been given by the President to the preferences of the Repub- 
lican and Democratic leadership in the selection of such nominees. 
Not surprisingly such nominees usually, usually reflect the relative 
positions of the parties on such issues as the constitutionality of 
spending limits and the need for reform. And nowhere is the dis- 
tinction between the parties in my view more evident than on the 
issue of campaign finance reform. 

Having said that, barring any unforeseen revelations in this 
morning’s testimony, it would be my intent to follow the usual 
process and support the Chairman’s action in moving this pair of 
nominees to the Senate floor. However, I will reserve my rights to 
review the full hearing record and the floor debate before casting 
a final vote to confirm either of these two nominees. 

Again, I commend the Chairman for ensuring a complete hearing 
record by allowing interested parties, many of whom are gathered 
in this room today, and including some of our colleagues, the oppor- 
tunity to augment the hearing record with written testimony. To 
ensure the full Senate has the benefit of today’s testimony, I would 
encourage the Committee staff to have the hearing record printed 
prir to the Senate’s deliberation on these nominations. 

I welcome Mr. McDonald and Mr. Smith here, this morning, and 
I look forward to hearing your testimony. I am sure it comes, it 
shouldn’t anyway, as no surprise to you, Mr. Smith, that your nom- 
ination is viewed with skepticism, to put it mildly, by some mem- 
bers of this Committee and some members of the United States 
Senate and many people who are not a part of the political body 
of the Senate. Personally, I do not share your views nor your con- 
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cerns that campaign finance reform will lead to undemocratic con- 
sequences. Regardless of that, I can assure you that I intend to see 
that you and Mr. McDonald receive a complete and fair hearing. 

The purpose of the hearing today is to examine the nominees and 
to determine their fitness for office, as a member of the regulatory 
body which oversees compliance with the Federal election laws. It 
is our ultimate responsibility to make a recommendation to the 
Senate as to whether or not these nominees should be confirmed 
to the positions to which they have been nominated. 

Let me be very clear, Mr. Chairman, that I have no preconceived 
litmus test for making that determination. A nominee’s views on 
the constitutionality of the Federal Election Campaign Act are less 
a reflection of his or her fitness for office than in many ways they 
are a reflection of the values held by the party that chooses such 
a nominee. 

Regardless of a nominee’s personal views, our responsibility is to 
determine whether or not such an individual can, nonetheless, ful- 
fill his or her constitutional responsibility to enforce our election 
laws, not as the nominee would have wished that these laws be 
written but as the laws have been enacted by the Congress of the 
United States. The nominees before us today are both clearly quali- 
fied experts on election law. Commissioner McDonald is currently 
the Vice Chairman of the Federal Elections Commission. He has 
served on the FEC for nearly 18 years, three times in the position 
of Chairman and tree times as Vice Chairman. Prior to joining the 
Commission he served in the election trenches, as Secretary of the 
Tulsa County Election Board in Tulsa, Oklahoma. 

Mr. Smith’s expertise is similarly undisputed. He is a recognized 
academician on the subject of campaign finance and election law. 
For the past seven years, he has taught election law courses at 
Capital University, Law School in Columbus, Ohio. And has writ- 
ten and testified extensively on campaign finance reform, including 
an article in the University of Connecticut Law Journal, I might 
point out. 

That is a good recommendation. 

[Laughter.] 

Senator Dodd. And one at Yale Law Review, as well, less of a 
recommendation than Connecticut, I might add, but certainly an 
important one, as well. 

[Laughter.] 

Senator Dodd. And certainly you are no stranger to this Com- 
mittee having testified before us in 1997 on the topic of soft money 
and in 1996 in the McCain-Feingold reform legislation. And while 
I do not share your views, Mr. Smith, as to the wisdom of our cur- 
rent election laws or the need for campaign finance reform, I re- 
spect the Republican majority’s prerogative to choose a nominee 
who reflects their beliefs. My criteria for reviewing your qualifica- 
tions this morning are to determine whether, regardless of your 
views as to the wisdom or constitutionality of those laws, you can 
and will uphold and enforce, enforce the election laws of this land. 

Consequently, Mr. Smith, I will be listening very closely to your 
statement, your answers to the questions this morning. I look for- 
ward to hearing the testimony from both of our witnesses. 

And I thank you, Mr. Chairman. 
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The Chairman. Thank you, Senator Dodd. 

We will proceed. 

Commissioner McDonald, you make your opening statement, fol- 
lowed by Professor Smith. 

TESTIMONY OF DANNY LEE McDONALD, OF SAD SPRINGS, 

OKLAHOMA 

Mr. McDonald. Mr. Chairman, thank you, and Senator Dodd, as 
well. 

First of all, let me say that I want to thank the staff of the Rules 
Committee. They have been very gracious in dealing with me and 
have kept me informed of what was going on and what might 
change and what might not. So, I appreciate that very much. 

I want to thank Senator Nickles. I am sorry Don had to leave. 
We both suffered a real blow this last week as I conveyed to the 
Chairman moments before the meeting that Oklahoma State Cow- 
boys came up a little short for the conference title but there is al- 
ways the next round; we are hopeful. 

Now, I want to recognize my wife, Gail, the first lady of our 
house. She is here for the fourth time. I want to recognize my staff, 
as well, that is here and they have been very good to prepare me 
for today’s session, as well as the past some 18 years. 

I want to also, Mr. Chairman, express my appreciation for the 
Committee moving quickly on this nomination. As you have indi- 
cated, it is time to move along. We would like to have a settled 
Commission and we appreciate that very much. I want to thank 
the President for the confidence in placing my name in nomination 
again and if I am confirmed I look forward to continuing my service 
at the Federal Election Commission. 

I want to say, Mr. Chairman, Senator Dodd, that in the years 
that I have been at the Federal Election Commission maybe one of 
the things that I appreciate about it the most is the staff. We have 
had good luck because we have had people that are dedicated to 
the process. And as the Chairman alluded to in his opening re- 
marks, things get a little tense, might be the most appropriate way 
to put it, in relationship to the Federal Election Campaign Act. I 
think that is just part of the process. But throughout one of the 
things that has remained constant is the staff and the service to 
the public. 

PricewaterhouseCoopers-Lybrand conducted an audit of our 
agency a couple of years ago at the direction of this Congressand 
said among all else that the staff was fair, it was unbiased and it 
was committed to an outstanding job performance. So, I think it is 
really important to recognize the staff because I think without that 
kind of dedication to this process it would make it much more dif- 
ficult. 

Mr. Chairman, I know that you and members of this Committee 
have a number of other things on your agenda and I just want to 
say to you that I will be happy to answer any questions you have 
and, once again, I appreciate you scheduling this meeting expedi- 
tiously. 

Thank you. 

[The prepared statement of Mr. McDonald follows:] 
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PREPARED STATEMENT OF DANNY LEE MCDONALD 

Mr. Chairman, Senator Dodd and members of the Committee. I 
express my gratitude to you and all the members of the Committee 
for the prompt scheduling of this nomination hearing. It is indeed 
an honor and a privilege to appear before you today as a nominee 
to the Federal Election Commission. 

May I also, Mr. Chairman, take this opportunity to thank the 
President for the great confidence that this nomination reflects. 
Service on the Commission is a source of immense pride to me per- 
sonally. 

If confirmed by the Senate, I look forward to continuing my pub- 
lic service at the Federal Election Commission. 

Mr. Chairman, over the years I have had the good fortune of 
working with a number of dedicated and hard working people, and 
most of all fair individuals at the EEC. This was further bolstered 
by an EEC Technology and Performance Audit, mandated by Con- 
gress and conducted by PriceWaterhouseCoopers (PwC). That re- 
port found the EEC’s disclosure and compliance activities are exe- 
cuted without partisan bias, which is vital. 

I acknowledge, Mr. Chairman, that you and the members of this 
Committee are heavily burdened with an overload of critically im- 
portant issues currently before the Senate, so out of deference to 
your very busy schedules, I will close and will be happy to answer 
any and all questions you or any member of this Committee may 
have. 

Thank you for the opportunity to appear before you today and for 
all your consideration. 

The Chairman. Thank you. Commissioner. 

Professor Smith? 

TESTIMONY OF BRADLEY A. SMITH, OF COLUMBUS, OHIO 

Mr. Smith. Thank you, Mr. Chairman. 

I would like to begin by thanking Senators Voinovich and 
DeWine for their support and for their introductions and to say it 
is a pleasure to be back before this Committee, albeit in a different 
capacity than in the past. 

If I may indulge for a minute, in addition to my family, I was 
pleased to see this morning, both some of my former students and 
current students in the audience today and it is a great pleasure 
for me to see that. Ken Nahigian, who is clerking Federal court 
here, and who has a brother who has played a major role in the 
campaign of Senator McCain; and our president of the student bar 
association at Capital University, Dave Thomas; and one of my 
former election law students, Corey Columbo, are here. 

Generally speaking, well, let me say this, I am deeply honored 
to be here and to be nominated for the seat on the Federal Election 
Commission and I am honored to get a chance to explain my be- 
liefs. And, Senator Dodd, I appreciate the fairness with which you 
have approached this hearing, as opposed to those who have made 
prejudgments based on press releases written by interest groups 
which are opposed to this nomination. 

It is, quite frankly, hard for me, as the son of a Midwestern pub- 
lic school teacher with no prior political conections, to imagine hav- 
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ing been called on to fill a position of public trust such as this. And 
I take the responsibility for which I am being considered most seri- 
ously. 

One of the founding principles of our nation was a commitment 
to the rule of law and that commitment requires that public serv- 
ants faithfully carry out their assigned duties under the laws 
passed by Congress with due regards to the rights guaranteed to 
Americans through the Constitution. It also requires humility on 
the part of those who serve in Government. 

This humility requires public servants to recognize both the lim- 
its of government as a cure for every flaw, whether actual or appar- 
ent, in our society and demands that public servants recognize and 
respect the limits placed on their authority and power within the 
framework of our Government. 

This humility is especially important when we consider the role 
of the Federal Election Commission and those who would serve on 
it, for the FEC’s role in monitoring and enforcing election laws goes 
to the core of our democratic institutions. 

Equally important, the FEC, necessarily deals with First Amend- 
ment issues of the most sensitive nature, as the United States Su- 
preme Court recognized in Buckley v. Valeo and has consistently 
recognized in later cases brought under the Federal Election Cam- 
paign Act. 

While I cannot hope to replace the experience and wisdom that 
Commissioner Lee Ann Elliott has given the Commission, I believe 
that my academic and generally nonpartisan background, my stud- 
ies of constitutional issues surrounding campaign finance regula- 
tion, and my knowledge of the empirical effects of past regulatory 
efforts will make me an effective addition to the Commission. 

Unlike Mr. McDonald, I am a professor, so it is virtually impos- 
sible for me to keep my remarks extremely brief. And given the 
controversy that has surrounded this nomination, it is perhaps ap- 
propriate for me to say a few words on that controversy. 

In the 10 months since my name first surfaced as a candidate, 
ertain outside groups and editorial writers opposed to this nomina- 
tion have relied on invective and ridicule to try to discredit me. 
Among other things, some have likened nominating me to nomi- 
nating Larry Flynt, a pornographer, to high office. Nominating me 
has been likened to nominating David Duke, a one-time leader in 
the Ku Klux Klan, to high office. Nominating me has been likened 
to nominating Slobodan Milosevic. Nominating me has been lik- 
ened to Theodore Kaczynski, the Unabomber, a murderer, to high 
office. 

Just this week I saw a new one. I was compared to nominating 
Jerry Springer, which is probably not a good comparison since Mr. 
Springer is a Democrat. 

Other critics have attempted ridicule, labeling me a “fiat earth 
society poohbah,” and more, and I say all this not by way of com- 
plaint, because I am sure that the members of this committee have 
probably been called similar or worse things in the course of your 
public lives. 

The Chairman. I have definitely been called worse. 

[Laughter.] 
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Mr. Smith. Such over-the-top name calling I think we recognize, 
while it is not usually what we would think of as good government, 
it is an unfortunate reality of politics in America today. 

I mention this only to point out the extent to which some people 
are willing to go to try to defeat this nomination. In my case, this 
has also included an effort to twist and distort my views through 
the intentional misrepresentation of my positions and through se- 
lective, out-of-context quotation from the thousands of pages of 
written work that I have produced over the past 5-plus years. But, 
again — you can correct me if I’m wrong — I suspect that those of you 
on the committee are not strangers to having your views misrepre- 
sented and oversimplified. 

It has now heen a quarter of a century, nearly a quarter of a cen- 
tury since the Supreme Court decided the seminal case on cam- 
paign finance regulation, Buckley v. Valeo. The issues in Buckley 
divided observers, to a substantial extent, into two camps. The first 
amp insisted that the Constitution allowed Congress and the 
States expansive leeway to regulate all aspects of campaign fund- 
ing, both expenditures — including what we now call “issues ads” — 
and contributions. And into this camp fell a broad spectrum of per- 
sons, scholars, activists, politicians, ranging from then Republican 
Senate leader Hugh Scott, to Common Cause and the Center for 
Public Financing of Elections. 

The second camp, in turn, insisted that the First Amendment 
constituted a high barrier to the regulation of both expenditures 
and contributions. And this camp, too, was broad, including then 
Republican Senator and now U.S. Court of Appeals Judge James 
Buckley, the American Civil Liberties Union, and, once again, a va- 
riety of scholars, activists, and politicians. 

In the end, neither camp gained a complete victory in Buckley. 
The Court recognized that limits on campaign contributions and ex- 
penditures do infringe on First Amendment rights but, neverthe- 
less, held that the Government interest in preventing the corrup- 
tion or appearance of corruption noted by Senator Dodd was suffi- 
cient to justify some limitation of contributions, so long as the lim- 
its on contributions were not so low as to prevent “candidates and 
political committees from amassing the resources necessary for ef- 
fective advocacy.” 

At the same time, the Court rejected efforts to limit a candidate’s 
contributions to his or her own campaign, and also rejected as un- 
constitutional under the First Amendment all mandatory efforts to 
regulate spending, whether those efforts consisted of direct can- 
didate spending, independent expenditures, or what we now refer 
to as “issue advocacy.” 

Over the years, the Court’s distinction between contribution lim- 
its and spending limits has been a source of great controversy. In- 
deed, Chief Justice Burger rejected the distinction in Buckley itself, 
writing that “contributions and expenditures are two sides of the 
same First Amendment coin,” and going on to argue that contribu- 
tion limits are, in fact unconstitutional. 

Justice Blackmun agreed, arguing that the Court was not able to 
make “a principled constitutional distinction between contribution 
limits, on the one hand, and expenditure limits, on the other.” And 



16 


Justice Blackmun also felt that it was unconstitutional to regulate 
contributions. 

In later years, other Supreme Court Justices have also ques- 
tioned the distinction between contributions and expenditures, in- 
cluding Justice Marshall, who, though part of the original Buckley 
majority, came to believe that expenditures, like contributions, 
could be regulated, consistent with the Constitution; and more re- 
cently, Justices Scalia and Thomas and Kennedy, who seem to 
have concluded that a proper understanding of the First Amend- 
ment precludes regulation of either contributions or expenditures. 

Not surprisingly, commentators have also reached different con- 
clusions on what should be the state of the law. But, nevertheless, 
Buckley’s distinction has stood, and that is what the law is. And, 
throughout, a majority of the Supreme Court and lower courts have 
held that issue advocacy in particular remains constitutionally pro- 
tected speech. 

I believe that it is safe to say that few observers are completely 
satisfied with the distinction that Buckley makes between contribu- 
tions and expenditures. Although I believe that there are some log- 
ical arguments for the distinction and that contribution limits are 
better justified than expenditure limits, in the end I find myself in 
the company of Judge Buckley, Chief Justice Burger, Justices Ken- 
nedy, Scalia, Thomas, and Blackmun, and the numerous other com- 
mentators who believe that the First Amendment should have been 
interpreted to prohibit limits on contributions. That my view on 
this part of the Buckley decision is not, in fact, the law is well 
known and easily understood. What seems not to be so easily un- 
derstood by some outside observers is that their vision of what 
Buckley should have said as to expenditure limits and issue advo- 
cacy is not the law, eiter. 

Nor is it apparent why those of us who agree with Buckley’s 
holding on expenditure limits, but disagree with it on contribution 
limits, should be branded as “extremists” who are “unfit” for office, 
while those who agree with Buckley’s holdings on contribution lim- 
its, but disagree with its holdings on expenditure limits and issue 
advocacy, and who specifically and loudly call for Buckley to be 
overruled, should be deemed “mainstream reformers.” 

But regardless of whether any one Commissioner would fall into 
one camp or the other, it is not the Federal Election Commission, 
let alone any one Commissioner, which will make the law in that 
area. These issues are decided by you, the Members of the Senate, 
along with the House of Representatives, and with the signature of 
the President on legislation, which is then interpreted by the 
courts. And the job of the Commission and of the Commissioners 
is to enforce the laws of Congress as interpreted by the courts. 

Earlier I mentioned some of the extreme analogies that have 
been made about my nomination, and the truth is that for the most 
part I find such analogies really silly and more amusing than a 
particularly troubling source of abuse. But there is one charge that 
I do take as a personal insult to my integrity and to my devotion 
to the rule of law, and that is the charge that as a Commissioner 
I would not uphold the law, I would not enforce the law, where I 
might disagree with it. 
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The irony, of course, is that those who most vehemently make 
this charge also disagree with substantial portions of the law as in- 
terpreted by the Supreme Court and lower Federal courts. But, in 
any case, these critics have no basis — I assure you, none whatso- 
ever — for making this allegation about me, for every day in our 
country thousands of public servants — from the President on down. 
Cabinet officials, prosecutors, police officers, clerical staff — are 
asked to and do enforce laws with which they disagree. And I claim 
no particular heroism in making clear that I have noproblem in en- 
forcing the law as it has been written by Congress and interpreted 
by the courts. 

Finally, should you confirm my nomination to the seat — I guess 
today I just hope you’ll send it forward for that confirmation — I 
would like to make a quick pledge to you. 

First, I will defer to Congress to make law and not seek to usurp 
that function to an unelected bureaucracy. 

Second, when the Commission must choose under the law wheth- 
er to act or not to act, or how to shape the rules necessary for the 
law’s enforcement, faithfulness to congressional intent and to the 
Constitution, as interpreted by the courts, will always be central to 
my decisionmaking. 

Third, I will act to enforce the law as it is, even when I disagree 
with the law. But, further, noting once again the manner in which 
the Buckley decision has largely divided commentators into two 
camps, I will also act to enforce the law as it is, even when self- 
styled reform groups or other special interests would urge the Com- 
mission to enforce the law as they would like it to be, but as it is 
not. 

Finally, I pledge that I will strive at all times to maintain the 
humility that I believe is necessary for any person entrusted with 
the public welfare to successfully carry out his or her duties. 

Thank you, and I am open for questions. 

[The prepared statement of Mr. Smith follows:] 

Prepared Statement of Bradley A. Smith 

Mr. Chairman, and members of the Committee, it is a pleasure 
to be back before this committee, albeit in a much different capac- 
ity than in the past. I am deeply honored to have been nominated 
to a seat on the Federal Election Commission, and honored to ap- 
pear before you today in connection with that nomination. 

It is, quite frankly, hard for me, the son of a mid-western public 
school teacher, with no prior political connections, to imagine be 
called on to fill such a position of public trust. I take the responsi- 
bility for which I am being considered most seriously. One of the 
founding principles of our nation was a commitment to the Rule of 
Law, and that commitment requires public servants to faithfully 
carry out their assigned duties under the laws passed by Congress, 
with due regard for the rights guaranteed to Americans through 
the Constitution. It also requires humility on the part of those who 
serve in government. This humility requires public servants to rec- 
ognize both the limits of government as a cure for every flaw, 
whether actual or apparent, in our society, and demands that pub- 
lic servants recognize and respect the limits placed on their author- 
ity and power within the framework of our government. This hu- 



18 


mility is especially important when we consider the role of the Fed- 
eral Election Commission and those who would serve on it. For the 
FEC’s role in monitoring and enforcing election laws goes to the 
core of our democratic institutions. Equally important, the FEC 
necessarily deals with First Amendment issues of the most sen- 
sitive nature, as the United States Supreme Court has consistently 
recognized since the first cases brought under the Federal Election 
Campaign Act. 

This is hoth an exciting and a challenging time to contemplate 
an appointment to the Commission. I have met only a handful of 
people on the Commission staff, but these people have uniformly 
impressed me with their talent, knowledge, and dedication. I note 
that a recent management review of the Commission, conducted by 
Price-Waterhouse-Coopers, went out of its way to praise the Com- 
mission’s staff for its impartial, ethical, and independent conduct, 
and for maintaining a high level of confidentiality in enforcement 
investigations. Although I lack the detailed knowledge that would 
come from serving on the Commission, in recent years even the 
casual observer must note the improvements being made in the 
Commission s operations. Anybody with even a passing familiarity 
with the Commission cannot help but be impressed by the improve- 
ments made by the Commission in carrying out its disclosure func- 
tion. I am pleased to see little changes at the Commission, such as 
adding Spanish to the FEC website. As a former resident in Latin 
America, and the first ever Honorary Member of the Hispanic Re- 
publican Coalition of Central Ohio, the low voter turnout in most 
of our nation s many Hispanic communities is a source of concern 
to me, and I think it important that these fast growing commu- 
nities become fully integrated into the functioning of American de- 
mocracy. Such small steps that move us in that direction are to be 
applauded. And I am pleased to see big steps at the FEC, such as 
the Commission moving, with what appears to me to be a appro- 
priate mix of speed and caution, to consider what, if any, rules it 
should adopt with regard to the internet. I am pleased to see the 
Commission reducing the number of non-substantive dismissals. 
Mine is just an outsider’s view, but there seems to be a new, posi- 
tive direction at the FEC, and I congratulate the Commission and 
staff for it. And though I cannot hope to replace the experience and 
wisdom that Commissioner Elliott has given the Commission, I be- 
lieve that my academic and non-partisan background; my studies 
of Constitutional issues surrounding campaign finance regulation; 
my experience in running a very small state PAC, of the type on 
which the burden of regulation weighs heaviest; and my knowledge 
of the empirical effects of past regulatory efforts, will make me an 
effective addition to the Commission. 

Given the controversy that has surrounded this nomination since 
my name first surfaced publicly as a candidate for this position 
nearly ten months ago, it is perhaps appropriate for me to say, 
now, a few words on that controversy. In those ten months, certain 
outside groups and editorial writers opposed to this nomination 
have relied on invective and ridicule to try and discredit me. 
Among other things, some have likened nominating me to nomi- 
nating Larry Flynt, a pornographer, to high office. Nominating me 
has been likened to nominating David Duke, a onetime leader in 
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the Klu Klux Klan, to high office. Nominating me has been likened 
to nominating Slobodan Milosovic to high office. Indeed, nomi- 
nating me has been likened to nominating Theodore Kacynski, aka 
the Unibomber, a murderer, to high office. Other critics have at- 
tempted ridicule, labeling me a “flat earth society poohbah”, a 
“toady”, and more. I say this not by way of complaint, for I am sure 
that many, if not all, of you have been called similar or worse 
things in the course of your public lives. And although such over- 
the-top name-calling is not generally what we would associate with 
the cause of “good government”, we recognize that in political life, 
this is sometimes the unfortunate reality. Rather, I mention this 
only to point out the extent to which some persons are willing to 
go to try and defeat this nomination. In my case, this has also in- 
cluded an effort to twist and distort my views, through intentional 
misrepresentation of my positions, and through selective, out-of- 
context quotation from the thousands of pages of written work I 
have produced over the past five plus years. But again, I suspect 
that some of you are no strangers to such misrepresentation and 
oversimplification of your views. 

It has now been nearly a quarter of a century since the Supreme 
Court decided the seminal case on campaign finance regulation, 
Buckley v. Valeo. The issues in Buckley divided observers, to a sub- 
stantial extent, into two camps. The first camp insisted that the 
Constitution allowed Congress and the states expansive leeway to 
regulate all aspects of campaign funding, both expenditures — in- 
cluding what we now call “issue ads” — and contributions. Into this 
camp fell a broad spectrum of persons, ranging from then Repub- 
lican Senate leader Hugh Scott, to prominent Democrats such as 
Archibald Cox, to Common Cause, to the Center for Public Financ- 
ing of Elections, and finally to numerous scholars, activists, and 
politicians. The second camp, in turn, insisted that the First 
Amendment constituted a high barrier to the regulation of both ex- 
penditures and contributions. This camp, too, was broad, including 
then Republican Senator and now U.S. Court of Appeals Judge 
James Buckley, the American Civil Liberties Union, the Conserv- 
ative Party, and, once again, numerous scholars, activists, and poli- 
ticians. 

In the end, neither of these two camps gained a complete victory 
in Buckley. In that decision, the Court recognized that limits on 
campaign contributions and expenditures infringe upon First 
Amendment rights, and therefore can only be justified by compel- 
ling government interests. Despite the infringement of First 
Amendment rights, the Court ultimately held that the government 
interest in preventing “corruption” or the “appearance of corrup- 
tion” was sufficient to justify some limitation of contributions, so 
long as the limits on contributions were not set so low as to “[pre- 
vent] candidates and political committees from amassing the re- 
sources necessary for effective advocacy”. At the same time, the 
court rejected efforts to limit a candidate’s contributions to his or 
her own campaign, and also rejected, as unconstitutional under the 
First Amendment, all mandatory efforts to regulate spending, 
whether those efforts consisted of direct candidate spending, “inde- 
pendent expenditures,” or what we now refer to as “issue advo- 
cacy”. 
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Over the years, the Court’s distinction between contribution lim- 
its and spending limits has been a source of great controversy. In- 
deed, Chief Justice Burger rejected the distinction in Buckley itself, 
writing that “contributions and expenditures are two sides of the 
same First Amendment coin,” and arguing that contribution limits 
are unconstitutional. So did Justice Blackmun, writing, “I am not 
persuaded that the Court makes, or indeed is able to make, a prin- 
cipled constitutional distinction between contribution limitations, 
on the one hand, and expenditure limitations, on the other...” In 
later years, other Supreme Court Justices have also questioned the 
distinction between contributions and expenditures. Justice Mar- 
shall, for example, though part of the original Buckley majority, 
came to see the distinction as untenable, and came to believe that 
expenditures, like contributions, could be regulated consistent with 
the Constitution. Justices Scalia and Thomas, on the other hand, 
concluded that a proper understanding of the First Amendment 
precluded regulation of either contributions or expenditures. Not 
surprisingly, commentators have also reached differing conclusions 
on what should be the state of the law. Nevertheless, Buckley’s dis- 
tinction has stood. And, throughout, a majority of the Supreme 
Court, and lower courts, have held that “issue advocacy” remains 
constitutionally protected speech. 

I believe that it is safe to say that few observers are completely 
satisfied with the distinction that Buckley makes between contribu- 
tions and expenditures. Although I believe that there are some log- 
ical arguments for the distinction, and that contribution limits are 
better justified than expenditure limits, in the end I find myself in 
the company of Judge Buckley, Chief Justice Burger, Justices 
Blackmun, Scalia, and Thomas, and the numerous commentators 
who believe that the First Amendment should have been, and 
should be, interpreted to prohibit limits on contributions. That my 
view on this part of the Buckley decision is not the law is well 
known and easily understood. What seems not to be so easily un- 
derstood, at least by some, is that their vision of what Buckley 
should have said, as to expenditure limits and “issue advocacy”, is 
not the law, either. 

Nor is it apparent why those of us who agree with Buckley s 
holding on expenditure limits, but disagree with it on contribution 
limits, should be branded as “extremists” who are “unfit” for office; 
while those who agree with Buckley’s holdings on contribution lim- 
its, but disagree with it s holdings on expenditure limits and “issue 
advocacy”, and who specifically and loudly call for Buckley to be 
overruled, should be deemed “mainstream reformers”. And I believe 
that it lowers the quality of debate, lessens our understanding of 
the serious issues involved, and increases the cynicism of the pub- 
lic, when special interests seek to brand all those with whom they 
disagree as “extremists”. 

Regardless of whether any particular Commissioner falls into one 
camp or the other, it is not the Federal Election Commission, let 
alone any one Commissioner, which makes the law. These issues 
are decided by you, the members of the Senate, along with the 
House of Representatives, and with the signature of the President 
on legislation, which is interpreted by courts. The job of the Com- 
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mission, and of the Commissioners, is to enforce the laws of Con- 
gress. 

This points up an important difference between me and many of 
the outside groups that have opposed this nomination, and this dif- 
ference is our respective views of the proper role of the FEC. In the 
past, the FEC has been criticized for pursuing enforcement actions 
that push the limits of the law and, indeed, infringe upon the First 
Amendment rights of Americans. These efforts by the FEC to ex- 
pand the scope of the law resulted in a number of defeats for the 
Commission in the courts of the United States, culminating three 
years ago with the decision of the Fourth Circuit Court of Appeals 
in FEC V. Christian Action Network. In Christian Action Network, 
the Court admonished the Commission for arguing for an expan- 
sive interpretation of the law that, said the Court, “simply cannot 
be advanced in good faith..., much less with ‘substantial justifica- 
tion.’” Finding the Commission’s legal position “disingenuous,” the 
Court then took the extraordinary step of ordering the Commission 
to pay the opposing party’s attorneys’ fees. Not knowing the inside 
history of this or the various other enforcement actions which have 
caused the Commission such embarrassment, I do not intend for 
my comments to be construed as criticism of past or present Com- 
missioners or staff. But it was clear at the time of Christian Action 
Network that at some point the Commission has made serious er- 
rors in its enforcement approach. 

There are those, however, who applaud such enforcement ac- 
tions, and urge the appointment of a commissioner who will con- 
tinue to vote for such “robust” enforcement. But what they call “ro- 
bust”, the courts have all too often called “unconstitutional.” A true 
commitment to enforcing the law, as it now stands, does not mean 
pushing the envelope on the Constitutional limits of enforcement 
every time one thinks one might get away with it. Rather, it must 
include showing restraint where the courts have indicated that 
such restraint is required. Moreover, I believe that if we are to con- 
tinue the strides made by the FEC in recent years, the Commission 
must continue to respect the statutory and constitutional limits on 
its power and focus its resources accordingly. Truly effective en- 
forcement requires a careful allocation of its resources. The cost of 
appellate litigation is substantial, and undoubtedly resources de- 
voted to such adventuresome litigation as Christian Action Net- 
work might otherwise be devoted to resolving a much greater num- 
ber of cases where the law is clear. So what some of my critics have 
cheered as “robust” enforcement not only has infringed on the Con- 
stitutional liberties of our citizens, but it has probably damaged the 
Commission’s overall enforcement efforts. The FEC ought to focus 
on that vast majority of cases where the law is clear and enforce- 
ment can be made swift and sure. Devoting resources to these 
“meat and potatoes” cases, removing the backlog of cases, and im- 
proving response time strikes me as a more appropriate use of en- 
forcement resources, and one more likely to restore and build con- 
fidence in the integrity of government, than is pursuing actions 
that infringe on the constitutional rights of the people and which 
are likely, eventually, to lose in the courts. Such losses come at 
great cost to the Commission, to the taxpayers, and to the private 
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defendants attempting to exercise their rights of free speech and 
political participation. 

At the time such decisions were made, members of the Commis- 
sion may have had justifiable reasons for pursuing cases such as 
Christian Action Network. I am quite sure that had I been on the 
Commission I would have voted against that enforcement action, 
since I viewed the Commission’s position as unconstitutional, as 
the Court of Appeals ultimately did. In any case, after Christian 
Action Network, future efforts at such “robust” enforcement by the 
Commission would be nothing less than irresponsible. 

The difference between my view of the proper role of the FEC, 
and that held by many of my critics, is also apparent when consid- 
ering the Commission s rule making function. For example, in each 
of the last several sessions of Congress, bills have been introduced 
and voted on in both the House and Senate to ban “soft” money. 
Such legislation, however, has not passed, as you well know. In re- 
sponse, some have sought to have the Federal Election Commission 
ban soft money through the rule-making process. 

It strikes me, however, that a proper respect for the Rules of 
Law requires the Commission to respect the role of Congress first. 
It is, of course, necessary at times for federal agencies, through the 
rule-making process, to fill in gaps or to provide guidelines to as- 
sure compliance with the law. But when Congress has specifically 
considered, and failed to pass legislation, it is not appropriate for 
unelected federal bureaucrats to legislate in Congress s place. Prop- 
er respect for this body, for the House of Representatives, and for 
the Constitution, requires Commissioners of the FEC to be more 
humble. Where Congress has specifically defeated legislation, I will 
not legislate in your place, any more than you would expect me, or 
any other Commissioner, to ignore legislation which Congress has 
actually passed. 

Let me add that I share many of the concerns of my critics about 
a growing cynicism, as opposed to healthy skepticism, of govern- 
ment. But I do not believe that this cynicism is best combated by 
broadly painting all members of this Chamber, and the House of 
Representatives, as “corrupt”, when such charges are demonstrably 
untrue, nor by hurling over-the-top invective at those with whom 
we have disagreements on issues. Earlier I mentioned some of the 
extreme analogies that have been made about my nomination, and 
the truth is that, for the most part, I find such analogies silly, and 
more amusing than abusing. However, there is one charge that I 
take as a personal insult to my integrity and to my devotion to the 
Rules of Law, and that is the charge that as a Commissioner, I 
would not enforce the law. These critics have no basis - none what- 
soever - for making this allegation. And while the Rule of Law is 
a value I hold deeply, I pretend no particular heroism in this task. 
For every day in our country, thousands of public servants are 
called upon to, and do, enforce laws with which they disagree, from 
the President on down through cabinet officials, lower level offi- 
cials, civil servants, prosecutors, law enforcement officers, and even 
clerical staff. 

Finally, should you confirm my nomination to this seat, which I 
hope that you will, here is my pledge to you. First, I will defer to 
Congress to make law, and not seek to usurp that function to the 



23 


unelected bureaucracy. Second, when the Commission must choose, 
under the law, whether to act or not to act, or how to shape rules 
necessary for the law’s enforcement, faithfulness to congressional 
intent and the Constitution, as interpreted by the courts, will al- 
ways be central to my decision making. Third, I will act to enforce 
the law as it is, even when I disagree with the law. Further, noting 
once again the manner in which the Buckley decision has largely 
divided commentators into two camps, I will act to enforce the law 
as it is, even when self-styled “reform” groups or other special in- 
terests would urge the Commission to enforce the law as they 
would like it to be, but not as it is. Finally, I pledge that I will 
strive at all times to maintain the humility that I believe is nec- 
essary for any person entrusted with the public welfare to success- 
fully carry out his or her duties. 

Thank you. 

The Chairman. Thank you. Professor Smith. 

Commissioner McDonald, I have a letter, the entire text of which 
I am going to put in the record, [See Appendix 3.] but parts of 
which I am going to read to you and in a moment ask for your re- 
action. This letter makes some very serious allegations regarding 
your fitness to serve as Commissioner. I cannot help but take the 
letter seriously, and I am quite sure my colleagues will as well, es- 
pecially my colleague from California, the senior Senator from Cali- 
fornia, because it was written by a constitutional law expert who 
has been honored as Lawyer of the Year by both the 20,000-mem- 
ber Los Angeles County Bar Association and the Constitution! 
Rights Foundation. The author is a former member of the faculty 
of the University of Chicago Law School and is regularly asked to 
speak on election law and the First Amendment throughout the 
United States and in Europe. So let me just read some parts of the 
letter. 

This is from Emmanuel S. Klausner, whose background I already 
described, and he says, “I am a lawyer in Los Angeles and my prac- 
tice emphasizes First Amendment election law and civil rights liti- 
gation. I serve as general counsel for the Individual Rights Founda- 
tion. I was a former member of the faculty of the University of Chi- 
cago Law School and am a past recipient of the Lawyer of the Year 
Award from the Constitutional Rights Foundation and the Los An- 
geles Bar Association. I have written and spoken on First Amend- 
ment election law issues at law schools and conferences in both the 
U.S. and Europe.” 

“As you well know, for many years” — this is a letter to me. “As 
you well know, for many years the FEC has sought to expand the 
scope of its jurisdiction beyond the limitations the First Amend- 
ment places on the agency’s authority to regulate political speech. 
Some have blamed an overzealous general counsel for the FEC’s 
long history of contempt for the First Amendment. But it must be 
remembered that under the FECA the general counsel cannot pur- 
sue litigation that impermissibly chills free speech, unless Commis- 
sioners, such as Danny Lee McDonald, vote to adopt and enforce 
unconstitutional regulations. Commissioner McDonald’s disregard 
for the rule of law and our constitutional system of government is 
illustrated by his role in the FEC’s ongoing efforts to expand the 
definition of express advocacy.” 
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Further, Mr. Klausner says, “After the 1992 Presidential elec- 
tion, Commissioner McDonald voted to pursue an enforcement ac- 
tion against the Christian Action Network for issue ads it ran con- 
cerning Governor Bill Clinton’s views on family values. McDonald 
supported the suit against CAN despite the fact that the general 
counsel conceded that Chistian Action Network’s advertisement did 
not employ explicit words, express words, or language advocating 
the election or defeat of a particular candidate for Federal office.” 

“McDonald voted for the case to proceed on the theory that the 
ad constituted express advocacy, not because of any express calls 
to action used in it but, rather, because of the superimposition of 
selected imagery, film footage, and music over the non-prescriptive 
background language. This was basically an effort to blur the objec- 
tive standard for express advocacy into a vague, subjective, totality 
of circumstances test.” 

“The United States District Court for the Western District of Vir- 
ginia dismissed the FEC’s complaint on the grounds that it did not 
state a well-founded claim. The Christian Action Network subse- 
quently asked the court to order the FEC to pay the expenses it 
had incurred in defending the FEC’s baseless lawsuit. The Fourth 
Circuit ruled in favor of the Christian Action Network, explaining 
that'in the face of an unequivocal Supreme Court and other author- 
ity discussed and arguments such as that made by the FEC in this 
case that no words of advocacy are necessary to expressly advocate 
the election of a candidate simply cannot be advanced in good faith 
as disingenuousness in the FEC’s submissions test, much less with 
substantial justification’.” 

“By rejecting the nomination of Danny Lee McDonald,” Mr. 
Klausner says, “Congress can signal that it will not tolerate FEC 
Commissioners who arrogantly refuse to honor their oath to uphold 
and defend the Constitution.” 

Pretty strong language. Commissioner McDonald. I think this 
letter raises serious issues this committee cannot ignore concerning 
your own fitness to serve on the Federal Election Commission. 

Specifically, I think this letter calls into question your commit- 
ment to the rule of law as enacted by Congress and upheld by the 
courts, your willingness to abide by the constitutional limits the 
First Amendment places on the FEC, and whether you are 
substiuting your view of the law for that of Congress and the 
courts. 

Moreover, this esteemed and honored member of the California 
Bar is not the only one questioning your ability to faithfully enforce 
the laws as passed by Congress and upheld by the courts. Accord- 
ing to the nonpartisan government watchdog group, the Fair Gov- 
ernment Foundation, you have steadfastly refused to accept the 
clear meaning of the Supreme Court precedent because, in the 
words of the Fair Government Foundation, “it so conflicts with 
your fervently held regulatory beliefs — beliefs that are less a prod- 
uct of the FECA or court cases than a personal philosophical dis- 
position.” 

You yourself have made this clear in open meetings of the FEC 
when the agency was considering the express advocacy regulation 
discussed in Mr. Klausner’s letter. During those deliberations, you 



25 


responded to a discussion of the Supreme Court’s precedents on ex- 
press advocacy by declaring, “The Court just didn’t get it.” 

Can you tell the committee why you believe, as you have stated 
on the record in open session of the Commission, “The Supreme 
Court just didn’t get it” on express advocacy, and, more impor- 
tantly, how your disagreement with this Supreme Court decision 
might affect your duties as Commissioner? 

Mr. McDonald. Mr. Chairman, thank you. I will be happy to. I 
am not sure I can go back to the direct quote since I don’t recall 
that direct quote, but there’s a number of things that I would like 
to address since you brought them up. 

Let’s start with the Christian Action Network, if we might, or 
any case that we have proceeded on in a court of law. Let’s remem- 
ber that it takes four votes to proceed on any matter, so if the sug- 
gestion is that my votes on any particular case are either partisan 
or not fair, the only thing I could remind the Chair is you do have 
to have a bipartisan vote to proceed in any court proceeding. 

On the Fair Government Foundation, I’m a little surprised be- 
cause, as you know, they had a very substantial audit of our 
ommission for — that they did over a 3-year period analyzing our 
cases, and, in fact, they came to the conclusion that the Commis- 
sion was not partisan in nature. 

Now, very specifically to the point about Buckley, if I might for 
just a minute. I’m not sure what, to be honest with you, without 
looking at a transcript, what they “just didn’t get it” meant. If the 
discussion is whether or not there are words that are outside of the 
purview of Buckley that other courts have, in fact, alluded to that 
would encompass the possibility that it had something to do with 
the campaign over and above issue advocacy, then the answer is 
yes, I would take that position, and I have consistently taken the 
position that I agree with Buckley, I agree with the Furgatch court. 

We looked again the other day, when the Court in Shrink PAC 
V. Missouri, the Court again addressed some of these issues and in- 
dicated in a concurring opinion, actually, by one of the Justices 
that they may look into other aspects of the law that they feel the 
Congress may or may not want to pursue. 

The Chairman. But, Commissioner, that was a case about hard 
money contributions, was it not? 

Mr. McDonald. That was. And in relationship to — 

The Chairman. And my question to you is about your views with 
regard to the express advocacy/issue advocacy dichotomy and your 
observation that the Supreme Court didn’t get it. 

Mr. McDonald. Yeah, I — I must tell you, Mr. Chairman, that I 
just don’t know without looking at the full context of that state- 
ment. I’d have to go back and think or at least analyze it, but I’d 
be more than happy to submit it for the record. 

The Chairman. Senator Schumer has joined us. I had another 
question, but — 

Senator Schumer. No, I’ll wait. 

The Chairman. Okay. Commissioner McDonald, I also want to 
talk about the best efforts regulation that was invalidated in 1996. 
The Federal Election Campaign Act requires the treasurer of a po- 
litical committee to make “best efforts” to gather and report to the 
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FEC the name, ddress, occupation, and employer of donors giving 
more than $200 a year. 

Mr. McDonald. That’s correct. 

The Chairman. In 1979, the FEC issued regulations stating that 
the best efforts standard was satisfied if the committee’s solicita- 
tion included a clear request for the information. 

In 1992, you advocated an amendment of the best efforts regula- 
tion to require that committees make a follow-up request for re- 
quired information after the initial solicitation. This regulation, 
which you supported, required the follow-up request to contain the 
following statement: “Federal law requires political committees to 
report the name, mailing address, occupation, and name of em- 
ployer for each individual whose contributions aggregate in excess 
of $200 in a calendar year.” 

In RNC V. FEC, decided in 1996, the D.C. Circuit invalidated 
this mandatory statement in the best efforts regulation that you 
championed because it was “unreasonable and contrary to the stat- 
ute, inaccurate and misleading.” This is because, as the court ex- 
plained, “the Federal Election Campaign Act, as enacted by Con- 
gress, does not require political committees to report the informa- 
tion for each donor. It only requires committees to use their best 
efforts to gather the information.” 

The mandatory statement that you championed was simply a 
misstatement of the law as enacted by Congress, that is clear to 
anyone reading the statute. Fortunately, the court rejected your ap- 
parent view that “Congress authorized the Commission to forbid 
political committees from accurately stating the law.” So, my ques- 
tion is, if you could tell us why you supported a regulation that re- 
quired political committees to make a statement about the law that 
was, as the court said, “Contrary to the statute, inaccurate and 
misleading”? 

Mr. McDonald. Mr. Chairman, I will be happy to. I must go 
back for just one second. I am sounding more powerful than even 
Brad is here today. I can’t champion anything, as you know. I don’t 
remember whether that was passed unanimouly or not by the Com- 
mission. You may well have that vote. You can’t proceed at the re- 
quest of a commissioner. I certainly was for that by the way. And 
it couldn’t be a more timely question. 

It was before this very Committee that a chairman said to me 
or actually said to our Commission to be more specific, that what 
is the problem with all of these other candidates filing with the 
Federal Election Commission? I turn in all of my records, I adhere 
100 percent to the rule of law and I look at my opponents who have 
50, 60 and 70 percent of noncompliance. We all discussed that after 
we left the Rules hearing because we felt like that it was a valid 
point, and I think any time that candidates who comply with the 
statute look across at their opponents and find out that they do 
not, they seem to be somewhat disappointed and they start with 
the Federal Election Commission. 

And we did take a good look at it because I think your point is 
a very good one. The law is about compliance and disclosure. If, in 
fact, you don’t have compliance and disclosure of the very funda- 
mental aspects of the law that you outlined, then I think it is a 
problem. The Commission went back and looked at it. If you want 
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to say I championed it, that’s is all right, I will be willing — I think 
I would be willing to accept that. I am not sure I championed it, 
but I certainly would be for it without any question, as a practical 
matter, as were a number of my colleagues, the court decided that 
that was not correct. Unlike Brad Smith, I agree, the court spoke. 
We, as you well know, went back and reconstituted it again. 

But I do think that the effort to try to get the information on the 
public record was a very important matter. I must say to you that 
I don’t know of anyone at the Commission that thought it was de- 
liberately misleading the public. That was certainly not the inten- 
tion. And as I think you will see if you look at the record, I think 
but I’m not sure, that that was probably passed — well, I shouldn’t 
say that. I don’t know i. It may have been unanimously but I don’t 
really know. 

The Chairman. Commissioner, the FECA prohibits people from 
using donor data for political or commercial solicitations and other 
commercial purposes so that the disclosure necessary to bring 
transparency to the system is not going to result in harassment of 
donors. 

In FEC V. Political Contributions Data, Inc., you voted for the 
FEC to bring an enforcement action against a private company 
that was selling reports, analyzing donations to Federal candidates. 
The lists the company sold did not include the donors’ addresses or 
telephone numbers and contained a disclaimer warning against 
using the list to get donations or advance commercial purposes. 

Despite the fact that these lists were devoid of the contact infor- 
mation that could make them viable tools for commercial and polit- 
ical solicitations, you took the position that the company was vio- 
lating the commercial use prohibition. Apparently you deemed it 
enough that the company was charging people for compiling anal- 
ysis of donations to campaigns. 

You advocated an enforcement action that resulted in a Second 
Circuit Court of Appeals ruling that your interpretation of the com- 
mercial use prohibition, under which the company was prosecuted, 
was “an unreasonable restrictive interpretation of the provision in 
question.” The court emphasized that the lists could not be used for 
commercial or political purposes because they were devoid of ad- 
dresses and phone numbers. The court also made clear that by 
seeking to prohibit “the distribution of Appellant’s contributor list,” 
you “defied the Congressional intent behind the FECA, namely to 
require disclosure of campaign contributions and contributors in 
order to inform the electorate where campaign money comes from, 
to deter corruption and to enforce the Act’s contribution require- 
ments.” 

Your interpretation of the commercial use rule was so contrary 
to the clear Congressional intent of the FECA that the Second Cir- 
cuit ruled that it was not substantially jstified in law or fact, and 
ordered the FEC to use taxpayer funds as it did in the Christian 
Action Network litigation case, to pay the fees the company in- 
curred defending the enforcement action that you had voted to pur- 
sue. According to the court, the interpretation that you championed 
was “unreasonable in that it frustrated the intent of Congress and 
might jeopardize First Amendment rights.” 
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I think the Second Circuit was correct in observing that in bring- 
ing a case on a theory such as this which you, Commissioner 
McDonald, endorsed, you clearly defied, if you will, the will of Con- 
gress. So, the question is, why did you vote to pursue an enforce- 
ment action that was predicated on an interpretation of the law 
that as the court said, “frustrated the intent of Congress and might 
jeopardize First Amendment rights”? 

Mr. McDonald. Thank you, Mr. Chairman. I wasn’t sure you 
were finished. I apologize. 

Well, again, I can only tell you what — there are two very impor- 
tant matters to keep in mind, I am developing more strength all 
the time as I hear it referred to me, again, you have to have a four 
votes of the Commission. I don’t know what the vote on that was. 
We know we at least had a four-vote majority to proceed in that 
case. It is interesting that that would be a criticism. Normally what 
we have found from this body, and rightfully so, is the concern the 
other way. 

As we well know in this day and time, with lists, any kind of list, 
it’s very easy if you have a partial part of the list, that is to say 
the name, in particular, it is not difficult, of course, to be able to 
get other information in accordance with that. I think you can go 
to your computer at any point and pull up virtually anything like 
that you want to know. 

Now, if the position of the Chairman is that we went too far, I 
think that is certainly an arguable point. Certainly four of us or 
more felt like that it was something that should be preserved for 
the candidates and for their contributors. Because I think the first 
partof that statement that you indicated was that kind of concern 
and I believe that is a serious concern. 

I think the concern in relationship to contributors and their pri- 
vacy and the candidates as well should be maintained. And I think 
your assessment of what the court did was right, but I felt, as did 
a majority of my colleagues, that it was something we should pur- 
sue. 

The Chairman. Senator Dodd. 

Senator Dodd. Well, thank you. 

Mr. Chairman, why don’t I turn to the Senator from New York, 
if he would like to make an opening statement and then reclaim 
some time for some questions. 

Senator Schumer. Well, thank you. 

I thank both my friend, the Senator from Connecticut, and our 
Chairman, the Senator from Kentucky, for the opportunity to say 
a few words. I guess there are three points that I would like to 
make here. 

The first is, obviously, as is well known, I am a strong advocate 
of campaign finance reform. I believe that there has just got to be 
a lot of change in the system. I believe that it is corrosive in many 
ways to people’s trust and I also believe — and this is where I fun- 
damentally disagree with the Senator from Kentucky, although I 
have to respect him because he is consistent on a lot of issues like 
flag burning and others, but I don’t believe that the First Amend- 
ment is absolute in any way. It is, I believe, a vital amendment but 
just as Justice Holmes said, you can’t scream fire in a crowded the- 
ater, which is, in fact, an impingement on First Amendment rights. 
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I believe, for instance, talking about Buckley v. Valeo, your ability 
to put the same ad on television for the 437th time is not as strong 
as your ability to put it on the first time. 

And, so, I think if we want to find a proper balance between good 
representative government and First Amendment rights, we would 
move the pendulum on campaign finance reform further over rath- 
er than move it back. 

Having said that, I have not put a hold on this nomination de- 
spite my strong views. I believe that we should go forward, hav a 
full debate on this issue and then let people vote the way they 
choose. That is what we should be doing with many judges, who 
are lined up waiting to be heard. Judge Piaz, for instance, waited 
four-and-a-half years and now at least he will get his fair hearing 
on the floor of the Senate. And, particularly, you know, the FEC 
is a place that calls for some Democrats, some Republicans. That 
doesn’t mean necessarily that every view is going to be represented 
but certainly in the legislation it calls for diversity of viewpoints. 
So, there is a point there. 

But I must tell you that I believe that Mr. Smith, despite his er- 
udition and despite taking on good faith your comments that you 
will uphold the law, I don’t think you should be on that board and 
I think we should fight it out on the floor and here is the reason 
why. 

Assuming, which I do — I have no reason to dispute — that you 
will make decisions in accord with the law not in accord with your 
personal views and Senator McConnell has done his usual mastery 
of work trying to point out that everybody has that problem, I just 
think nothing could send a worse signal to everyone who has to 
obey the campaign finance laws and people who support the cam- 
paign finance laws, than nominating somebody whose views are as 
absolute as yours are. 

I agree with you that the kinds of analogies that have been made 
to people like Flynt or David Duke of Milosevic are uncalled for. 
I think it is a pretty fair analogy to say that I would not want to 
nominate an Attorney General who did not believe in incarcerating 
people, even if that person said they would uphold the laws. I 
would say I would not want a police chief who did not believe — I 
would not want to nominate a police chief who believed that prison 
was absolutely uncalled for in serious crimes. 

I think even if I believed that that police chief or that Attorney 
General would uphold the law, I think it would send a terribly 
wrong signal to criminals in the country to have an Attorney Gen- 
eral or criminals in that loclity to have a police chief who believed 
the other way. 

So, I don’t — and by the way, on a recent vote one judge that we 
rejected on the floor of the Senate was Judge Ronnie White, some 
of my colleagues got up and said that they did not want to nomi- 
nate him because of his views on capital punishment. Now, Judge 
White had already held, upheld several capital punishment cases 
in the Missouri court. But they said they just didn’t want to see 
somebody on the bench, even though he had already proven to up- 
hold the law, be there. 

I think, you know, I didn’t agree with their view. I agree with 
their view on capital punishment, I didn’t agree with their view on 
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Judge White. I voted for him. I thought he was a fine jurist. But 
the same standard could be used here as well. 

We have a serious problem in this country, which is that to most 
observers there is too much either appearance or relationship be- 
tween raising money and policy. I don’t say, I don’t pick any spe- 
cific instance. I think that is wrong and unfair. I think there is a 
general cloud out there. And I think John McCain’s campaign, ill- 
fated though it was, proved that there is far more popular belief 
that that occurs than we would like to admit here, many of us 
would like to admit here. I think it is corrosive. Not corrosive on 
individual’s ethics, but corrosive on the body politic — the relation- 
ship, the trust, the bond, that people have with their government. 

I think nominating someone such as yourself, Mr. Smith, who 
has strong views, who is not a politician, who is an academic per- 
son, who I respect, is exactly the wrong thing to do at this time. 
So, I will respectfully oppose your nomination. I will argue force- 
fully here and on the floor of the Senate that it shouldn’t be. 

But I don’t believe that we should prevent that debate. I hope 
you are defeated fair and square on the floor, not defeated for lack 
of a vote or a debate. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Schumer. 

Senator Dodd. 

Senator Dodd. Ys. Thank you, Mr. Chairman. 

Let me again state, Mr. Smith, I appreciate your statement and 
your opening comments that you will leave the legislating to Con- 
gress and constitutional interpretation to the courts. The focus of 
my inquiry has to do with the issue you addressed in your opening 
comments and that is your willingness to enforce the laws, whether 
you agree with them or not. That is a critical question for those of 
us who care deeply about the role of the Federal Election Commis- 
sion. And you have been, as you pointed out, both an academician, 
a professor and, so, your role is now going to change: a substantial 
difference here between commenting on the actions of a commission 
to which you may become a member, very shortly. 

So, I would like to address those questions dealing with enforce- 
ment based on your writings, where you have spoken extensively 
on the constitutionality of some of these provisions. While I gen- 
erally do not agree with your positions, my questions are not in- 
tended to argue with your interpretations as much, although I cer- 
tainly would, but to utilize this forum here to elicit some comfort 
level that regardless of your views that you so fervently hold, that 
you can, nonetheless, exercise your constitutional obligations to up- 
hold the law. 

In your written testimony you state that although you do not 
know the “inside history” of enforcement actions — and I am quoting 
you there — had you been a member of the Commission at the time 
you would have voted against taking enforcement action in the case 
of the FEC V. The Christian Action Network, a case that has al- 
ready been discussed at some length here with the Chairman’s 
questions. 

Your reasoning, as I understand it, is that you view the position 
of the Commission as unconstitutional. Your apparent prejudgment 
of the necessity for an enforcement action concerns me in this case. 
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If what you are saying is regardless of the arguments to the con- 
trary, you would not support enforcement actions if, in your opin- 
ion, you believe them to be nconstitutional, then I might suggest 
here this morning that you are going to marginalize your tenure 
on the Commission before you even are confirmed. 

Certainly the fact is that numerous votes of the Commission 
were required in this case, seven I believe, and every one of those 
seven votes required a majority of four Commissioners to proceed, 
including at least one member of the Republican Party that was 
part of that Commission. That isn’t inside history, in a sense, that 
is by operation of statute, that is the only way you can proceed. 

I have two questions. Are you suggesting that by supporting this 
action, those Commissioners — and I would stress that there were 
at least four — who voted to proceed with this action are somehow 
acting in an unconstitutional manner in violation of their oath? 

Mr. Smith. I believe, first, of course, when I say I would have 
voted against it, that’s presuming that nothing would have come up 
on those inside deliberations that would have called for another 
conclusion. But I don’t think it would have, and the reason I say 
that is that by the time of Christian Action Network, there was al- 
ready some fairly good precedent going forward, and certainly by 
the time that decisions were made on appeals there was good 
precedent going forward that the Commission’s position would be 
struck down by the courts. 

So this was not a judgment based on my independent reading of 
the Constitution; rather, it was a judgment based on a number of 
court decisions, including Faucher v. FEC, and FEC v. Central 
Long Island Tax Reform immediately out of the Second Circuit. 
You had multiple circuits already giving strong indications, I think, 
that the FEC was going to lose in Christian Action Network and 
lose badly. 

And I think that what you’ve done — as you know, four Commis- 
sioners voted for it — and I’m not saying those Commissioners were 
unreasonable, but I think what you’ve pointed out is that this is 
where the Commission has had difficulties in the past. 

The areas where I tend to be in disagreemet with what the state 
of the law is are relatively easy areas to deal with, where contribu- 
tions exceed limits and so on. Had I been on the Commission and 
the case had come forward under Federal law rather than State 
law — I’m thinking of the Shrink PAC v. Missouri case recently de- 
cided by the Supreme Court, which was a State case — had that 
been a Federal case, a group clearly spending more than the statu- 
tory limit allowed or contributing more than the statutory limit al- 
lowed, I would have had no problem voting for enforcement action 
in that kind of case. 

But in a case like Christian Action Network, I think I would 
have looked and said I don’t think we can go in this direction. I 
don’t believe that the rule of law is enhanced by sort of trying to 
stretch everything to the limits of enforcement whenever you can. 
I think, rather, you have to show restraint where the courts indi- 
cate that restraint is required. And it has been my view that the 
Commission’s resources would be better used to attack the more 
routine cases, to cut down the backlog, to cut down the number of 
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dismissals for staleness, basically, and to engage in a reallocation 
of resources. 

I agree, for example, with much of what the Senator from New 
York stated, at least when he began by saying that he was a strong 
advocate for reform. I think I’m a strong advocate for reform. My 
reforms are somewhat different. He gets to vote on them. 

He believes that change is necessary. I believe that change is 
necessary. He believes that there is a corrosive effect. I believe that 
there is a corrosive effect. But I believe, given the current state of 
the law, we only add to that corrosive effect when the Commission 
goes off on this sort of adventuresome litigation, spending the re- 
sources of taxpayers. You know, it’s often been said that this is a 
Commission — and there may be some solid grounds for it — that is 
underfunded to begin with, and then it spends its money on this 
type of litigation. I think that is an error. 

And I think one role that I would play — I don’t think you’d want 
a Commission with six academics on it, or even five, but maybe one 
or two might be good at playing a little role in looking at the law 
in a somewhat different way and pulling the Commission back to- 
ward the center on questions such as issue advocacy. 

Senator Dodd. Well, the reason I raise the question of whether 
or not the other Commissioners had acted unconstitutionally, in 
violation of their oath, is that it seems to me that aside — in addi- 
tion to looking at the constitutionality of the issue, you would want 
to consider the facts beyond just reacting in an academic fashion. 
I appreciate your desire to have an academician on the Commis- 
sion, somewhat self-serving but, nonetheless, I appreciate your de- 
sire to have one. 

[Laughter.] 

Senator Dodd. But also we have to obviously deal in real cases 
and certainly not unmindful of constitutional interpretation, al- 
though, as you point out in your opening comments, your job is not 
to interpret the Constitution. You leave that to the courts. 

What concerns me, as I look at your writings — now, again, you’re 
going to be fulfilling a different role here is whether or not you are 
going to disregard specific facts, and disregard the views of other 
Commissioners that are examining this, and also disregard the fact 
that you can’t write a regulation without there being reams of at- 
torneys someplace who are trying to find some way to get around 
it. 

As we all know here the day that Bill Clinton was sworn into of- 
fice, there were 45 pages on the World Wide Web — 45 pages world- 
wide. Eight years later, there are 45,000 pages added to the World 
Wide Web every minute. We could not have imagined-we can’t 
even sit here and imagine— the technological advances, the cute and 
sophisticated ways to game the system in a way that the courts 
could not have imagined a year ago, let alone 25 years ago. 

So it requires, it seems to me, a Commission not to be so re- 
stricted as to be unmindful of the kind of innovations and efforts 
that exist every day by people all across the political spectrum to 
find some way to get around the provisions included in the law. It 
seems to me incumbent, then, on the Commissioners not to allow 
for regulations to be adopted that are clearly violative of what the 
law intended, but also not to be unmindful of the fact that there 
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are people out there every day trying to find out some way to avoid 
the application of a regulation. 

And so I come back to the question again and give you a chance 
to respond to it. Given the role now that you may assume, how do 
you feel about looking at facts? You said in your own words that 
you are “quite sure” that you would have voted against the action. 
What I want to know, I guess, is are you suggesting that in the 
future you will similarly feel compelled to determine the need for 
enforcement actions without the benefit of specifics of a case and 
the input of other Commissioners? 

Mr. Smith. I think. Senator, I think it’s a good point that you 
raise, and I see what you’re trying to get at. I think it’s an impor- 
tant point. 

I know the facts of Christian Action Network from the extensive 
judicial opinions that have followed. So it’s not like I’m speaking 
about a case where I don’t feel I have any knowledge of the facts 
of the case. And when I say I’m quite sure, what I mean by that 
is I don’t suspect that there were any other facts that came up in 
the Commission hearings. And, again, as I noted in the testimony, 
I don’t know that for a fact. But I don’t suspect that there was any- 
thing that would have made me analyze the case differently from 
a legal point of view. 

Had there been, of course, we would have looked at it differently. 
The point that I’m trying to make there is that I do believe that 
the Commission has often stretched its authority too far. I think 
that’s obvious when you lose a case and a court actually sanctions 
you. I’m not saying the Commission has acted — th Commissioners 
acted unconstitutionally. Commissioners have tough decisions to 
make. But it strikes me as being clear by this point that maybe a 
somewhat different perspective is needed on the Commission. 

And I would suggest to you, I do think that, for example, you’ll 
make mistakes. You have to enforce — ^you have to draft regs, and 
sometimes those regs will be struck down. I mean, I don’t expect 
any agency to have a perfect record in enforcement actions or in 
challenges to regulations. 

Recently there was a case, FEC v. Christian Coalition, decided 
here in the district of the District of Columbia, and I had read 
news reports on the case when the opinion first came out, noting 
that the judge had found one incident of express advocacy. And so 
I got the opinion, and I began to read the opinion. As I’m reading 
the opinion, I ran across it in the facts of the case, which begins 
with — it talks about Ralph Reed, then the director of the Christian 
Coalition, going out and making a speech in Montana. And I don’t 
remember the exact things that he said in that speech, but, oddly 
enough, as I was reading that, I thought to myself, “Ah, well, 
there’s the express advocacy.” Right? 

Well, no, it turned out that wasn’t the express advocacy. If any- 
thing, I was far more liberal in my construction of express advocacy 
than, in fact, the court was. The court held that Reed’s speech had 
been issue advocacy and could not be regulated. 

So I would expect that I, too, would make mistakes. But I think 
in the way in which the Commission has had problems, again, that 
it needs somebody who perhaps leans a little bit toward the other 
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side, again, to pull it back to the center. I think the Commission 
has gone off constitutional center on the question of issue advocacy. 

Senator Dodd. Well, as I said at the outset here, by longstanding 
tradition we have generally accepted the notion that political par- 
ties in this case have a right to put people forward who share their 
views. And, clearly, in your case, I think you do comevery close to 
sharing the views of a majority of the Republican Party in Con- 
gress when it comes to campaign finance reform. So I respect that. 
But also I know that it is going to be necessary to really enforce 
the law and, again, relying on your skills as a lawyer and someone 
who understands this law, to be very, very mindful of what the 
facts are. 

Let me cite another example, if I can, and this is what concerns 
me, because even though you are writing articles, it is not the same 
as taking a vote on a commission. We rely on legal, scholarly works 
and major journals to form some of our opinions. Again, I made ref- 
erence earlier to the fact that you wrote an article in 1998 for the 
Connecticut Law Review. 

You argued in that article that campaign finance reform efforts 
are misplaced and have distracted attention from addressing other 
concerns such as the resurgence of what some call true corruption, 
vote buying and voter fraud. In support of your contention in that 
article, which I have read, you cited a June 1997 article as show- 
ing, and I quote from your statement, “very credible evidence of 
fraud also surround the 1996 U.S. Senate election in Louisiana.” 

As this committee well knows — the chairman and I were a part 
of this — we determined in October of 1997 that the so-called evi- 
dence of fraud in the contest was anything but credible, and we 
voted unanimously on this committee to abandon the preliminary 
investigation and allegations of fraud and other irregularities. 

Even recognizing your role as an academic observer at the time, 
in light of the outcome of the election position, your uncritical reli- 
ance, in my view, on the Louisiana example as anecdotal evidence 
to support your assertion troubles me because, again, this is a very 
scholarly work. 

My question is this: If confirmed, are you willing to thoroughly 
review the facts of pending cases before making similarly conclu- 
sive statements about the quality of evidence in enforcement cases? 

Mr. Smith. I assume. Senator, that this Committee would not 
have investigated that race had it not felt there was some kind of 
credible evidence of fraud. And I’m very gratified that, in fact, it 
turned out on closer investigation that it was not there. But cer- 
tainly writing in the spring of 1997 my conclusion was no different 
than that of the U.S. Senate which decided this race was worth in- 
vestigating, and all I write in that article is that there are allega- 
tions of fraud and there’s enough credibility to them that they’re 
being investigated. 

I almost find myself wondering how can a person think that that 
was a radical statement given that the Senate did an investigation 
into that matter. 

Senator Dodd. Why didn’t you find some other example to use, 
maybe, where that decision had already been rendered rather than 
jumping ahead of a decision by this committee? We hadn’t rendered 
one by then, and a good academician might have decided to hold 
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off on deciding that case, wait a couple of years, and see how the 
committee voted before you determined in an article which will he 
around for a long time. There is no footnote in that case to refer 
to later to see how the committee voted. 

Mr. Smith. No, there is not. One of the things that you have to 
decide as an academician is how much you want your work to be 
current, how much you want it to be precise. You know, one thing 
one gets credit — or criticized for sometimes is, “Ah, well, you know, 
that’s in the past, you’re not current enough, you’re not up on cur- 
rent events and current literature.” 

Again, I would stand by that footnote now. I think it was accu- 
rate. I think what the Senate did reflects that it was accurate, 
though I would not at this point write, or write again, that there 
was evidence of a problem there. 

The Commission itself, the Election Commission, is often called 
upon to respond to allegations and determine whether they are 
credible. And I think this is exactly what we’re called upon to do, 
and I don’t see in that statement any prejudgment of facts. 

The Chairman. If I could just interject on the Louisiana case, to 
say to my friend from Connecticut, we didn’t all conclude there was 
no fraud in the election. Some of us thought that there was some. 
The issue was whether it was substantial enough to change the 
outcome of the election, and clearly the Rules Committee did not 
think that there was such fraud of a substantial nature as to 
change the outcome of the election. 

Senator Dodd. No, I appreciate that. 

The Chairman. Yes. 

Senator Dodd. My point is, you are writing for a scholarly jour- 
nal. There are examples where there have been allegations of fraud 
that have been categorically proven to be such. I don’t think it’s an 
illegitimate argument to say that resources ought to be allocated 
to going after clear cases of corruption in the political process. But 
my view is here, instead of citing one that was still pending in 
terms of a final determination, just the judgment factor in using 
that case rather than others that were somewhat contemporaneous 
to the time the article was being written would have demonstrated 
better judgment. 

We are sitting here making — I am not going to argue with you 
about whether or not you think there are too much resources being 
spent on questionable issues or whether or not on clear cases. At 
the time we have debated that. We will discuss it again and again 
and again, I presume. The question we have to make here is the 
suitability of someone to serve on a Commission. Their prior record 
and how they arrive at decisions — you made a decision in writing 
that article to cite that case-is relevant. 

Mr. Smith. Yes, I did. 

Senator Dodd. And I think it is a legitimate issue for me to raise 
why you cited that case which was pending rather than cite some 
other cases where clearly you would have been on much more solid 
footing in arriving at that conclusion as evidence of where the 
Commission ought to spend its resources. 

Mr. Smith. I cited that case because it was current, it was in the 
news as I was writing, and I cited it for largely the same reasons 
that you chose to investigate it. 
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Senator Dodd. Now, much of your writing, of course, predates 
the Supreme Court decision in the Shrink v. Missouri PAC case 
and consistently argues that money is not a corrupting influence in 
elections and, consequently, is an invalid rationale for reform. And, 
obviously, I don’t share your position on that, nor does my col- 
league from New York, but I appreciate your perspective. And cer- 
tainly an academician is an academician, and you are a First 
Amendment scholar, and I think your articles are fascinating and 
well written. 

The current Supreme Court, however, doesn’t appear to agree 
with you. You cited the Justices that disagreed with Buckley v. 
Valeo, but, of course, it is important to point out that a majority 
of the Court reached a different conclusion, and certainly they did 
in the most recent decision by the Court on campaign matters. 

So, if confirmed, I want you to tell me whether or not you will 
take an oath to uphold the Constitution not as you interpret it but 
as the courts have interpreted it? In light of a ruling in the case 
of Shrink v. Missouri PAC, are you prepared to enforce the laws 
which are founded on the congressional belief that political con- 
tributions can corrupt elections and need to be limited, as the 
Court concluded in that case? 

Mr. Smith. I would proudly and without reservation take that 
oath. 

Senator Dodd. I thank you. 

Lastly, Mr. Chairman, for Mr. McDonald. I made reference to 
some of the new technologies that are emerging in the area of cam- 
paigning, the Internet being the one that has most recently come 
on line. There are wonderful advantages to that, obviously, the con- 
temporaneous reporting of campaign contributions, something I 
think, in fact, the Bush campaign did, which I commend them for. 
I think that is a wonderful use of that technology to allow people 
to have a contemporaneous window on whois supporting them as 
they seek election. 

But I wonder if you might just share with us quickly what in 
your opinion the FEC should be doing to stay abreast of these lat- 
est developments, what is being done, and how can and must it 
change its own operations in order to ensure that it is not con- 
stantly fighting the last war in the enforcement. And, lastly, based 
on your experience both as an administrator and long-time Com- 
missioner, are you satisfied that the FEC is doing enough to assist 
State and local election officials with their duties where so much 
of these activities are concentrated? 

Mr. McDonald. Senator, thank you. First of all, let me take the 
last issue first, because being a local election administrator for 
years, the way I first became acquainted with the Federal Election 
Commission was when I was put on the advisory panel of the Fed- 
eral Election Commission when I was secretary of the Election 
Board in Tulsa. And I must say that I have a particular fondness 
for election officials because I think at the end of the day they do 
an awfully good job. They find themselves, as you point out, par- 
ticularly in terms of technology, it’s always tough at the local level 
to get money for new technology until something goes wrong. Then 
after it goes wrong, you get it, but people never forget what went 
wrong before. 
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So we have on our election administration network, which used 
to he called a clearinghouse, we have a relationship with all 50 
States. We have an ongoing panel that works with State and local 
election officials to try to stay abreast of the kind of voter equip- 
ment that they use, changes in technology, and, in fact, we are pro- 
ceeding again to update that very sort of thing based on the kind 
of comments you’ve made. 

Also, in the rules and regulations projects that we have ongoing, 
we have asked the public to come in and testify, and we have had 
just an unbelievable response, I think some 1,200 inquiries want- 
ing to comment on the changng technology that you alluded to. Not 
only is it true in the information that Governor Bush has put for- 
ward, probably one of the most creative and fastest turn-arounds 
we’ve seen in relationship to making those contributions known to 
the general public, but we’re also doing it in relationship to how 
you may accept money. And we started that in the Presidential 
election and we started with Senator Bradley. 

It is an unbelievable area, and I think it has wonderful opportu- 
nities for us. But I must tell you that we are also concerned about 
it because it’s changing very dramatically how we’re to do business. 
And I think it’s important that we follow up on that in every aspect 
possible. 

Senator Dodd. Well, I thank you for that. It has been very dis- 
tressing to me over the years that in terms of resource allocation, 
the Commission should be at least capable of tiying to stay abreast 
of some of these changes that go on so dramatically and so rapidly. 
It is hard for you to do it if we don’t provide adequate resources 
for you to accomplish your desired results. And, obviously, by de- 
priving the Commission of the necessary resources, it creates a self- 
fulfilling prophecy in terms of the Commission’s role. And so my 
hope would be that we will — despite whatever differences we have 
about how the Commission interprets Buckley v. Valeo or the latest 
case in applying or crafting regulations-that we would give the 
Commission the adequate resources to do the job. Certainly the 
Commission should do what Mr. Smith is advocating — and I don’t 
disagree with him — that is, going after the clear-cut cases of cor- 
ruption and fraud, but also trying to stay abreast of what cam- 
paigns are trying all the time. There are people out there every day 
trying to figure out how to get around this law. And if we don’t 
have a Commission that is vigilant in that regard, if it views can- 
didates as if they of have an unfettered right to figure out how to 
sport and game the system, then we are going to be way behind 
the curve. 

So my hope s, Mr. Smith, if you are confirmed here, you will sur- 
prise your critics and you will prove, as has happened in many 
cases where people have an assumption of what a person is going 
to be like, to be quite different. You are tremendously bright. You 
are a tremendously talented individual. And you have got a good 
understanding of what First Amendment rights are. If you are con- 
firmed to this Commission, you could do a lot of good. And so if you 
are confirmed by the Senate, I hope you will accept the criticism 
in the spirit in which it is offered by people who fundamentally dis- 
agree with at least your writings as they have been presented up 
to now, but understand as well that our expressions here are not 
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the expressions of a political party. There is bipartisan support for 
trying to really change these laws, and the public overwhelmingly 
cares about it, deeply cares about it. 

I know it doesn’t show up as a great issue when surveys are done 
and education and health care and prescription drugs are on the 
agenda. But I think that is a misinterpretation of how the public 
feels about this, that they are deeply worried about the political 
process that is escaping them and out of touch with them. Too 
often I think it is because we are so consumed with raising the 
money necessary to be heard, that we don’t listen to the other 
voices out there that can’t afford to participate in this process at 
the level that many others do. That worries me, deeply, that we are 
disengaging. I like the fact that people make contributions. I think 
it’s important. But if we don’t want to bother with a $5 and $10 
and $100 contributor because we can’t waste the time, as we seek 
the $1,000, $2,000, $5,000, $10,000, $100,000 contributors, we cut 
off a substantial part of the American public from participating in 
something as fundamental as choosing the people who represent 
them. 

So I would hope as we go forward here, you’d keep that in mind. 

The Chairman. Thank you. Senator Dodd. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman, and, again, I 
thank you, Mr. Smith, for your — and Mr. McDonald, although I 
won’t be asking you any questions — for your answers on this. I do 
want to say I see in the front row, daughters. I’m the father of 
daughters the same age, and I just want to tell you girls that some 
of us disagree with your dad on the issues, but we think he’s a fine 
man who’s doing the best he can, and who just disagrees with us. 

Senator Dodd. They don’t buy that for a second. Chuck. 

[Laughter.] 

Mr. Smith. I do, actually, and I thank you for that. Senator. 

Senator Schumer. Okay. I just went through a campaign where 
my great worry was with all the attack ads, what my daughters 
might start thinking, and so I appreciate that. They are 15 and 10, 
probably similar to your ages. 

I have two questions for you, Mr. Smith. You did an analysis for 
the Cato Institute, it was dated September 13th, 1995, and there 
you stated that the FECA and its various State counterparts are — 
and these are your words — “profoundly undemocratic and pro- 
foundly at odds with the First Amendment.” 

So even though we’ve talked about this, I would just like you 
to — I mean, that’s a pretty strong statement. That is not just say- 
ing I disagree, policy-wise, but saying the whole darn thing is un- 
constitutional. 

Do you have qualms — just address that a little more for us, other 
than just saying you’ll enforce the law. 

Do you have personal qualms about enforcing a law which you 
believe to be unconstitutional? Why would you want to enforce laws 
in which you are in such profound disagreement? I mean, as we’ve 
all talked here, and even the questions that have been asked, that’s 
the main job of this Commission. It’s not to make policy. It’s, rath- 
er, to enforce laws that exist. 

Mr. Smith. Thank you. Senator. 
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When I graduated from law school, I did not have a lot of money 
and I needed a new car, or another car, and so i bought a used 
Ford Escort. It was four years old. I owned that car or six years, 
and with all due respect to the Ford Motor Company, in one of 
whose plants I worked for a summer as a young man, I never liked 
that car. 

But I kept it clean. I changed the oil and I did repairs on it when 
it needed repairs, and nobody ever said to me, “Brad, you don’t like 
that car. Why do you keep it in such good shape?” 

I think to be called on to fill a position of public service is a great 
honor, and I think it is because I share many of the concerns, in 
fact, that Senator Dodd just listed, even though we may disagree, 
to some extent, on the solutions, that I am interested in filling this 
position. 

Again, when we talk about complying with the law, or following 
the rule of law, we have to recognize, once again, that proper def- 
erence to the rule of law does not only mean going after and get- 
ting penalties against those who have violated the law, but it 
means not going after those who haven’t. I say that last, recog- 
nizing that sometimes commissioners, in good faith, will err on the 
side of excess enforcement, and as I pointed out in at least one 
case, even I, you know, the“radical extremist,” would have erred on 
the side of excess enforcement versus what the Court ultimately al- 
lowed the FEC to do. 

I would like to see the FEC work better, and I think to a point 
you raised earlier, that I sort of tried to address, but I think I lost 
my train of thought. You know, I do think that some of the cyni- 
cism of the public comes when they see what are obviously viola- 
tions of the law not being enforced, or when they see penalties 
being levied, three or four or six years after a campaign. 

So, again, you know, one of my top priorities on the Commission 
would be to try to improve enforcement in those areas, going after 
these “meat and potatoes” cases, going after them quickly, getting 
them done. 

Maybe when that’s all done, and all that’s left is to go further. 
I’ll say I’ve had enough. I don’t know. But it’s not my intention to 
say that at this point. I don’t know that wecan get there even in 
the five years that would be left on this term. 

Senator Schumer. It’s not too late to do it now. 

Mr. Smith. Because it is important to me, and because I do think 
what the FEC does is important, that I’m interested in the posi- 
tion. I should address the comments you began with, the quotes 
from the Cato study. I wrote that campaign finance reform efforts 
are basically profoundly at odds with the First Amendment. 

In Buckley v. Valeo, at 424 U.S. 1, page 50, the Supreme Court 
says that restrictions on issue advocacy are, and I quote, “wholly 
at odds with the First Amendment.” 

So perhaps like Senator Dodd, you should go after me not just 
for writing law review articles but for writing bad law review arti- 
cles. Mayb^e I was inadvertently plagiarizing in this particular case. 

For me to say something that the Supreme Court has said 
doesn’t strike me as radical, and in fact the Supreme Court in 
Buckley struck down substantial portions of the law on constitu- 
tional grounds. 
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In National Conservative Political Action Committee, it struck 
down portions of the law. In Massachusetts Citizens For Life, it 
struck down portions of the law. In Colorado Federal Republican 
Campaign Committee, it struck down an interpretation of the law. 
All of these cases were decided on First Amendment grounds. 

So, obviously, there are serious First Amendment problems, and 
I think all of us will agree with that, just as I agree that there are 
serious problems about corruption, and the perception of corrup- 
tion, and just as I have argued that I think those problems of cor- 
ruption are there but overstated, others have argued that the First 
Amendment problems are there but not so great. But I think to 
suggest that this is unreasonable is simply not fair. 

Senator Schumer. Except you didn’t qualify. You said the FECA, 
not certain portions of the FECA. Obviously, there are differences 
in the whole law. There’s advocacy, and then there are limits on 
political contributions. I mean, I have not read the aticle but the 
excerpt I have in front of me seems to indicate you feel the whole 
darn thing is unconstitutional, including limits on individual con- 
tributions. 

Aren’t I correct in that assumption? 

Mr. Smith. Yes, I do think that about contributions, but, again, 
as I’ve pointed out, that is not an area where the Commission has 
had difficulty enforcing the law, and it’s not an area where I would 
see it being difficult to enforce the law, and I’m comfortable that 
the Supreme Court has decided that decision. SHRNK PAC did not 
change anything in the law, but it certainly reaffirmed that the Su- 
preme Court is comfortable with that distinction. 

We just couldn’t get Kennedy and Scalia, and Thomas and Black- 
mun and Burger on the Court at the same time, or maybe we 
wouldn’t have that distinction. 

You also mentioned — you know, if you read that article in its en- 
tirety, in that same article I praised disclosure. So, obviously, one 
who’s reading the whole article understands that when I say the 
FECA is at odds, they understand that I’m not necessarily refer- 
ring to every single provision of the law, because I wouldn’t be sit- 
ting there writing an article in which I’m also arguing for disclo- 
sure, and more disclosure, which is part of the FECA. 

As to the other part of that comment, that the laws are undemo- 
cratic, what I’ve done there — the term I use, and it’s explained, in 
some detail, when I use it again in my Yale Law Review article — 
what I mean to say by that is that campaign finance reform has 
tended to support incumbents against challengers in ways that go 
beyond what I think is justified, truly insulating many incumbents 
from challenges, and I think that’s well-supported by the political 
science data. 

I don’t know that that’s something that’s intentional, but I think 
it has been an inadvertent consequence of the system. I have noted 
that given the current constitutional law which allows a candidate 
to spend whatever they want, putting limits on contributions has 
then tended to favor wealthy candidates, and promote more and 
more ultimillionaires running for office, because those are the peo- 
ple who have a fund-raising advantage. 

I noted that regulation, as it does in most areas, falls most heav- 
ily on small entities. Smaller businesses suffer from regulation 
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more than big businesses. Grassroots, true grassroots political or- 
ganizations feel regulation more than big lobbies like the NRA, or 
the Sierra Club, or things like that. 

So, again, I think the statement that I used there, when one 
reads the entire article, and sees my qualification, I wanted a term 
to describe all these various effects — and I say, very clearly. I’ve 
chosen the term “undemocratic.” 

Senator Schumer. Profoundly undemocratic. 

Mr. Smith. Profoundly undemocratic. 

The Chairman. If I could interject. I don’t want to keep Professor 
Smith from finishing his — 

Mr. Smith. I think I was finished. 

The Chairman. If I could just interject. If Kathleen Sullivan, the 
dean of Stanford Law School, were sitting where Professor Smith 
is, I have a feeling she’d be sailing through to an uncontroversial 
confirmation, and she has a piece in today’s New York Times, your 
home town newspaper, on this very issue of contribution limits, 
which, as Professor Smith’s views have been described, is some 
sort — nutty views. Dean Sullivan, in today’s New York Times, has 
an article saying she agrees, totally, with Professor Smith on this. 
Let me just read a couple of pertinent parts. 

“Such calls for greater regulation of campaign donations, how- 
ever, ignore the real culprit in the story — the campaign finance 
laws we already have. Why, after all, would any — this is talking 
about the Sam Wiley ads in your state, earlier.” 

“Why, after all, would any Bush supporter go to the trouble of 
running independent ads rather than donating the money directly 
to the Bush campaign? And why label the ads as paid for by Re- 
publicans For Clean Air rather than Friends of George W. Bush? 
The answer is the contribution limits that Congress imposed in the 
wake of Watergate, and that th Supreme Court has upheld ever 
since.” 

Her conclusion: “The result is not only unintended but undemo- 
cratic.” The very adjective you are saying that Professor Smith had 
in his Cato piece. Dean Sullivan’s suggestion: “The solution is sim- 
ple. Removal of contribution limits, full disclosure, and more 
speech.” 

This is, as astonishing as it may be to my friend from New York, 
and a number of people on his side of the aisle, this is mainstream 
Republican conservative thinking on this issue, also shared by the 
American Civil Liberties Union. Also shared by the American Civil 
Liberties Union. 

This is not some sort of goofy, off-the-wall notion here. So the 
professor’s views are not ones held by him alone. There are other 
very credible people who also share those views. 

Senator Schumer. My riposte to the, my friend from Kentucky, 
is twofold. If Dean Sullivan’s views were that she thought that con- 
tribution limits were profoundly undemocratic and profoundly at 
odds with the First Amendment, I would not support her. 

The Chairman. You would be consistent. 

Senator Schumer. Okay. And second, just because the Civil Lib- 
erties Union is for it doesn’t mean that I’m for it. I disagree with 
them on an issue that we disagree on, greatly, on gun control, and 
other things as well. My general view on all of these amendments 
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is they’re sacred, they’re vital, but they’re not absolute, and if 
somebody tries to interpret them absolutely, I think they miss a 
whole lot about the flexibility of the Constitution, how it is a living, 
breathing, and practical document. 

I didn’t like Hugo Black, some of Hugo Black’s decisions, for that 
reason, even though he was from my party and way over on one 
side. 

I’d be happy to yield to my friend from Connecticut. 

Senator Dodd. Just one question to you, Mr. Smith. We’ve been 
kind of dancing around it a bit here, but I get a clear sense of 
where you think the Commission ought to spend its time, and I 
think I’ve got a pretty good idea as to where you think they ough 
not to spend their time. I’m wondering if you would tell us where 
you would think the actions of the Commission would be unconsti- 
tutional. 

Mr. Smith. Well, a short time ago, you were criticizing me for 
making judgments on published judicial decisions without having 
been involved in Commission decisions in the past, and I think for 
much those same reasons at this point, it’s not proper for me to sit 
and say exactly what the FEC ought to be doing in particular areas 
now. 

I think the FEC has made great strides, as I mentioned in my 
prepared testimony in recent years. The disclosure function has ob- 
viously improved. They seem to be hacking away at the backlog of 
cases. They’re trying to get the regulatory rulemaking function I 
think back on track in issues of coordinated expenditures and the 
Internet. 

I think they’re moving with appropriate caution on the Internet. 
I do not know what the answer is to the Internet in politics. I am 
very concerned that if we try to leap in and take pre-Internet regu- 
lation and apply it to the Internet, what we may end up doing is 
smothering the little guy, the one person who finally, now, has the 
ability to put up a Web page and reach thousands of people in a 
short period of time. 

Yet I recognize that if we decide that the press exception applies 
totally to the Internet, that would undercut virtually the entire 
Federal regulatory system which does, as we’ve gone over and over 
again, in fact exists, regardless of what I think about it. 

So that’s a very difficult issue. It’s an issue I think the Commis- 
sion needs to pay a lot of attention to. I don’t know what my feel- 
ings are on it. That’s one of the things I would really want to talk 
to commissioners who have done a lot of work on it — David Mason, 
who I noticed behind me, I know has been particularly involved in 
that. 

So these are the types of issues facing the Commission. Again, 
I think what I add to the Commission is a little different perspec- 
tive than it has ever had. There has never been an academic on 
the Commission, and, again, I do think that in certain areas, with 
Christian Action Networks being the coup de grace, the Commis- 
sion, for whatever reason, has gone a bit offtrack, and that some- 
one like myself can help to pull it back to the center where it be- 
longs. 

Senator Dodd. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Dodd. 
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I’m going to include a closing statement in the record. I believe 
we’ve completed the hearing. It’s my plan to have a meeting off the 
floor of the Senate after the first vote for the purpose of reporting 
out the nominations. We are going to complete the record as rap- 
idly as we can, as Senator Dodd has requested. 

Closing Statement of Chairman McConnell 

In closing this morning, let me sum up my thoughts on these two 
nominees. 

Professor Smith, I believe that your sin in the eyes of the reform 
industry is twofold: (1) you understand the constitutional limita- 
tions on the government’s ability to regulate political speech, and 
(2) you have personally advocated reform that is different from the 
approach favored by The New York Times. I believe that neither 
your appreciation for the First Amendment nor your disagreement 
with The New York Times and Common Cause should disqualify 
you for service on the Federal Election Commission. 

As the numerous letters that have been flooding in to me at the 
Committee establish: Your personally-held views are well within 
the mainstream of constitutional jurisprudence and should not bar 
you from government service at the FEC. Personally, I think your 
views would be a breath of fresh air at a Commission whose actions 
have all too frequently been struck down as unconstitutional by the 
courts. 

Two Camps — Neither of Which is Out of Bounds 

As Professor Smith has also noted, the world of campaign finance 
is generally divided into two camps of reasonable people who dis- 
agree with the Supreme Court’s interpretation of the First Amend- 
ment in Buckley. One camp prefers more regulation. Another camp 
prefers less regulation. Neither camp is perfectly happy with the 
current state of the law. 

One camp is made up of The New York Times, Common Cause 
and the Brennan Center, and scholars such as professors Ronald 
Dworkin, Daniel Lowenstein, and Burt Neuborne. 

The other camp is occupied by citizen groups ranging from the 
ACLU to the National Right to Life, and scholars such as Dean 
Kathleen Sullivan, professors Joel Gora, Lillian Bevier and Larry 
Sabato. 

It’s probably fair to say that Danny McDonald is in one camp 
and Brad Smith is in the other. And, I definitely agree more with 
one camp than I do the other. But, I do not think agreement with 
either camp makes a person into a lawless radical or a wild-eyed 
fanatic. And, I certainly do not think that membership in either 
camp should disqualify a bright, intelligent, ethical election law ex- 
pert from a six-year term of service on the bipartisan Federal Elec- 
tion Commission. 

Enforcing the Law 

Finally, and most importantly, the overwhelming letters of sup- 
port for you. Brad, and your testimony here today convince me 
without a doubt that you understand that the role of a FEC Com- 
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missioner is to enforce the law as written, and not make the law 
in your own image. 

Critics who have philosophical differences with you should heed 
the words of Professor Daniel T. Kobil, a former board member of 
Common Cause: 

“I believe that much of the opposition is based not on what Brad 
has written or said about campaign finance regulations, but on 
crude caricatures of his ideas .... Although I do not agree with 
all of Brad’s views on campaign finance regulations, I believe that 
his scholarly critique of these laws is cogent and largely within the 
mainstream of current constitutional thought. . . . 

I am confident that he will fairly administer the laws he is 
charged with enforcing . . . 

And, let me add the sentiments of Professor Daniel Lowenstein 
of the UCLA Law School and also a former board member of Com- 
mon Cause: 

“Smith possesses integrity and vigorous intelligence that should 
make him an excellent commissioner. He will understand that his 
job is to enforce the law, even when he does not agree with it.” 

So I say to my colleagues here this morning that I personally be- 
lieve that Professor Smith’s intelligence, his work ethic, his fair- 
ness, and his detailed knowledge and understanding of election law 
will be a tremendous asset to the FEC and to the American tax- 
payers who have been forced to pay for numerous FEC enforcement 
actions that have been struck down in the courts as unconstitu- 
tional. 

Professor Smith is a widely-respected and prolific author on fed- 
eral election law, and, in my opinion, the most qualified nominee 
in the twenty-five year history of the Federal Election Commission. 
I am firmly convinced that he would faithfully and impartially up- 
hold the law and the Constitution as a Commissioner at the FEC 
and I wholeheartedly support his nomination. 

Comments for Commissioner McDonald 

Now, Commissioner McDonald, I have a few specific thoughts on 
your nomination. First, let me state the obvious: you and I are in 
different campaign reform camps. If I follow the new litmus test 
that is being put forth by some in this confirmation debate, then 
I have no choice but to vigorously oppose your nomination. 

Also, I have serious questions about your 18-year track record at 
the FEC. I think that your votes have displayed a disregard for the 
law, the courts and the Constitution. And, it has hurt the reputa- 
tion of the Commission, chilled constitutionally protected political 
speech, and cost the taxpayers money. 

All of that being said. Commissioner McDonald, I am still pre- 
pared to reject this new litmus test whereby we “Bork” nomina- 
tions to a bipartisan panel based on their membership in a par- 
ticular campaign finance camp. I am prepared to follow the tradi- 
tion of respecting the other party s choice and to report your nomi- 
nation out of the Committee assuming that your party grants simi- 
lar latitude to the Republicans’ choice. 

Thank you both for being here today. I hope that we can move 
this process forward and report your nominations en bloc very 
shortly. 
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I thank both of you gentlemen for being here, and my intention — 
I’m not going to apply the standard that Senator Schumer’s apply- 
ing to Professor Smith. Otherwise I’d have to oppose you, Commis- 
sioner McDonald, and assuming Professor Smith is confirmed, obvi- 
ously I will not oppose you. If Professor Smith is not confirmed, 
then that’ll be a signal that we’re going to operate in a new way 
around here in terms of the deference that is given to each party 
in naming their own members of the Commission, which might 
cause me to reverse my position on you. Commissioner McDonald. 

Mr. McDonald. I won’t take it personally, Mr. Chairman. 

The Chairman. Good. All right. Well, thank you very much. The 
hearing is concluded. Let me announce that the Committee will re- 
cess subject to the call of the Chair to vote on these nominations. 
This vote will occur following the first Senate floor vote later today. 

[Whereupon, at 11:27 a.m., the committee was adjourned, subject 
to the call of the chair.] 
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APPENDIX 1. 



Confirm Bradley Smith 

Capital U. law prof belongs on election panel 
Sunday, February 13, 2000 


• Back to the 
home page 


The Senate now should move quickly to confirm Smith, who is one of the 
nation's foremost constitutional scholars and an expert on election law and free 
speech. 

The commission comprises three Democratic nominees and three Republicans. 
Presidents routinely nominate the candidates offered by the Senate leadership 
of the two parties. 

But when Senate Majority leader Trent Lott, of Mississippi, submitted Smith's 
name to the administration last year, Smith immediately was tarred falsely as 
an "extremist" by several groups who themselves favor radical infringement on 
political speech. 

Smith's sin, in the view of Common Cause, Democracy 21 and the Brennan 
Center for Justice at the New York University School of Law, is that he thinks 
that any attempt to limit campaign contributions or spending infringes upon the 
First Amendment guarantee of free speech. 

But if this view is radical, then so is the last quarter-century of U.S. Supreme 
Court opinion. The high court stated clearly in Buckley vs. Valeo that 
campaign giving and spending are protected political speech. In that 1976 
ruling, the court struck down all limits on campaign spending. While 
acknowledging that campaign giving also enjoys free-speech protection, the 
court allowed some donation limits on the grounds that they are intended to 
minimize corruption and the appearance of corruption. 

Smith fiilly endorses the court's view that campaign giving and spending are 
protected speech. His only departure from the justices is on contribution limits. 
He believes a better approach is to do away with contribution limits and simply 
require that all giving be fully disclosed. Voters then could decide for 


After waiting for more than a year for President Clinton to act. Capital 
University law professor Bradley A. Smith finally has been nominated by the 
White House for one of the three Republican seats on the six- member Federal 
Election Commission. 


/ 

• Search 
dispatch, com 
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themselves if a candidate is being "bought" by contributors. 

This "radical" view is shared by The Dispatch. 

Besides his philosophical objection to infringements of free speech. Smith has 
argued in legal journals, newsp^ers and magazines that, in practice, 
contribution limits harm political challengers and voters. 

These limits "favor incumbents, stiOe grass-xxmts activity, distort and constrict 
political debate," he has writtai. 

He is right. U.S. Rep. John R. Kasich, R- W^terville, was forced to drop out 
of the presidential race a few months ago because he simply could not raise the 
money needed to m^e his name, face view's familiar to a national 
audience. 

On March 7, voters will find no "John Kasich" choice on the GOP primary 
ballot for president. This is how contribution limits stifle political diversity, 
constrict debate and reduce voters’ choices. 

Smith is not the one who is extreme; it is those who most stridently attack him. 
They want more restrictions on the raising and spending of campaign cash, 
which means, in effect, letting the government decide who may speak and how 
much they may speak. Unable to persuade Congress to enact such a sweeping 
revision of the Constitution, Smith's critics would like to see the Election 
Commission do it. 

Tiiey also charge that Smith cannot be trusted to enforce the election laws 
already on the books. Smith rejects the charge. 

"Ail kinds of people hold federal office and enforce laws that they don't agree 
with," he said last week. "The president Is charged with enforcing laws he 
doesn’t agree with. My position is not that the law should be ignored, it’s that 
the law should be changed." 

He also has pointed out that the commission frequently overreaches in its 
enforcement actions, only to be slapped down in court. His constitutional 
expertise could help his colleagues avoid wasteful and expensive court action 
that is doomed before it begins. 

Finally, remember that his vote is just one of six. Anything he attempts to do as 
a member of the commission will be successful only with the support of at 
least three other members. 

In the upcoming confirmation hearings for Smith, his critics will attempt to 
create a role reversal in which his mainstream view of constitutional law will 
be painted as radical, while their truly opposite view will be presented as 
conventional. 

Smith's opponents hope to make support of radical campaign-finance reform a 
litmus test for election commissioners. 

The Senate should give these critics a polite hearing and then confirm Smith. 
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APPENDIX 2. 

LETTERS IN SUPPORT OF PROFESSOR BR.^DLEY A. SMITH 

Mainstream Views 

All of the scholars that have written urging the confirmation of Professor Smith believe that 
his scholarly work is not radical but rather well-grounded in mainstream First Amendment doctrines 
and case law. Let me share with you a few examples of what these experts say: 

1 . Professor Darnel Kobi! - Capital Law School, Reform Advocate and Past Director of 
Coimnon Cause, Ohio 

“Groups seeking to expand campaign regulations dramatically might have 
misgivings about Brad 's nomination. However, I believe that much of that oppositior. 
is based not on what Brad has said or written about campaign finance regulations, 
but on crude caricatures of his ideas that have been circulated. ... 1 th ink that the 
FEC and the country in general will benefit from Brad's diligence, expertise, and 
solid principles if he is confirmed to serve on the Commission. ’’ 

2, Profesor Larrv Sabato - Director of the University of Virginia Center for Governmental 
Studies, appointed by Senator George Mitchell to the Senate’s 1990 Campaign Finance 
Reform Panel 

“Contrary lo some of the misinformed commentary about professor Smith 's work and views, 
his research and opinions in the field of campaign finance are mainstream and completely 
acceptable. For example. Professor Smith has argued in several of his academic papers for 
a kind of deregulation of the election rules in exchange for stronger disclosure of political 
giving and spending. This is precisely what 1 have written about and supported in a number 
of publications as well. Bradley certainly supports much of the work of the Federal Election 
Commission and understands its importance to public confidence in our system of elections. 

/ have been greatly disturbed to see that some are not satisfied to disagree with Professor 
Smith and make those objections known, but believe it necessary to vilify the professor in an 
almost McCarthyite way. I do not use that historically hyper-charged word lightly, but it 
applies in this case. Any academic with a wide ranging portfolio of views on a controversial 
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subject could be similarly tarred by groups on the right or left. ” 

3. Professor John Copeland Nayle - Notre Dame Law School 

“Professor Smith 's view is shared by numerous leading academics from across the 
political and ideological spectrum, including Dean Kathleen Sullivan of the Stanford 
Law School and Professor Lillian BeVier of the University of Virginia School of Law. 

His understanding of the First Amendment has been adopted by the courts in 
sustaining state campaign finance laws. See Toledo Area AFL-CIO v. Pizza. 154 
F.3d 307, 319(6'^ Cir. 1998).” 

Enforcing the Law as Written bv Congress and Interpreted bv the Courts 

It also speaks well of Professor Smith that constitutional scholars and election law experts 
that know him personally and are familiar with his work, including some who have served on the 
board of Common Cause, are confident that he will feiithfully enforce the law as enacted by Congress 
and upheld by the courts. Professor Smith, let me read to you just a few examples of the confidence 
these experts have in your integrity and commitment to the rule of law: 

4, Professor Daniel Lowenstein - UCLA Law School, Served Six Years on Common Cause 
National Governing Board. 

"Anyone who compares his writings on campaign finance regulation with mine will 
find that our views diverge sharply. Despite these differences. / believe Smith is 
highly qualified to serve on the FEC . . . Smith possesses integrity and vigorous 
intelligence that should make him an excellent commissioner. He will understand that 
his Job is to enforce the law. even when he does not agree with it. ... In my opinion, 
although my views on the subject are not the same as theirs, [the Senate Republican 
Leadership] deserves considerable credit for having picked a distinguished individual 
rather than a hack. . . . Although many people, including myself can find much to 
disagree with in Bradley Smith ’s views. I doubt if anyone can credibly deny that he is 
an individual of high intelligence and energy and unquestioned integrity. When such 
an individual is nominated for the FEC, he or she should be enthusiastically and 
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quickly confirmed by the Senate. ” 

5. Professor Daniel Kobil - Capital Law School, former Governing Board Member of 
Common Cause, Ohio. 

"^Knowing Brad personally, I have no doubt that his critics are wrong in suggesting 
that as a FEC Commissioner, Brad would refuse to enforce federal campaign 
regulations because he disagrees with them. I have observed Brad 's election law 
class on several occasions and he always took the task of educating his students 
about the meaning and scope of election laws very seriously. I have never heard him 
denigrating or advocating skirting state and federal laws, even though he may have 
personally disagreed with some of those laws. Indeed, several times in class he 
admonished students who seemed to be suggesting ignoring what they considered 
overly harsh election laws. Brad is an ethical attorney who cares deeply about the 
rule of law. I am confidant that he will fairly administer the laws he is charged with 
enforcing as a Commissioner." 

6. Professor Randy Barnett - Boston University Law School. 

"I . . . can tell you and your colleagues that [Professor Smith] is a person of the 
highest character and integrity. If confirmed, Brad will faithfully execute the election 
laws which the Commission is charged to enforce — including those with which he 
disagrees .... Brad 's critics need not fear that he will ignore current law, hut those 
who violate it may have reason to be apprehensive. " 
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1 . Prof. Daniel Lowenstein - UCLA Law School, Former Member National 

Governing Board of Common Cause 

2. Prof. Daniel Kobil - Capital Law School, Former Member Governing 

Board Common Cause, Ohio 

3. T>r. Larry Sabato - University of Virginia Dept, of Government, 

Member of the Senate’s 1990 Campaign Finance 
Reform Panel 

4. Prof Lillian ReVier -University of Virginia Law School 

5. Hon. Charles Fried - Harvard Law School, Former Solicitor General 

of the United States 

6. Prof. .John Yoo - Boalt Hall Law School, Berkeley 

7. Prof John R. Lott - Yale Law School 

8. Prof Ronald Cass - Boston University Law' School, Former Member 

of the Massachusetts Office of Campaign Finance 

9. Prof Randy Barnett - Boston University Law School 

10. Prof Eugene Volokh - UCLA Law School 

1 1 . Prof Michael McConnell - University of Utah School Law 

1 2. Prof L.A. Scot Pow'e. Jr. - University of Texas at Austin School of Law 

1 3 . Prof Michael Solim.ine - University of Cincinnati School of Law 

14. Prof Joel M. Gora - Brooklyn Law School 

15. Prof John Naale - Notre Dame Law School 

16. Prof Todd Zvwicki - George Mason Law School 

17. Prof Stephen Gottlieb - Albany Law School 

1 8. Bob Dahl - President of the Fair Government Foundation 
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19. 

Prof. John O. McGinnis 

- Benjamin Cardozo School of Law 

20. 

James Boon 

- Bopp, Coleson & Bostrom 

21. 

Rep,..,C,harle^.dx 

- Chairman of the Constitution Subcommittee of 

the House Judiciary Committee 

22. 

Prof. David Forte 

- Cleveland-Marshall College of Law 

23, 

Roser Pilon 

- CATO Institute, Director for the Center for 

Constitutional Studies 

24. 

Theodore Coooerstein 

- Constitutional Litigator, Former Associate 

General Counsel to the FBI 

25. 

Ken Boehm 

- Chairman, National Legal Policy Center 

26. 

Cleta Mitchell 

- Counsel to the First Amendment Project of the 

Americans Back in Charge Foundation 

27. 

Prof. John Hasnas 

- George Mason Law School 

28. 

Professor Steohen Ware 

- Cumberland School of Law 

29. 

Professor David Maver 

- Capital Law School 

30. 

Dr. John Eastman 

- Chapman Law School 

31. 

Prof Tom Bell 

- Chapman Law School 

32. 

Prof Daniel Klein 

- Santa Clara University 
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Febmary 1 7, 2000 

Senator Mitch McConnell 
Senate Rules Committee 
Atin: Andrew Siff 
SR-305 Senate Office Building 
United States Senate 
Washington, D C. 20510 


Re Bradley Smith nomination 

Dear Senator McConnell, 

— — J I write in support of the nomination of Bradley Smith to serve on the Federal Election 
Commission. My support is not based on either partisan or ideological grounds To the contrary, 
1 1 have been an active Democrat since 1 970, whereas, as is well known. Smith’s appointment to 
t he FEC was proposed by Republicans. f Anyone who compares Smith’s writings on campaign 
finance regulation with mine will find that our views diverge sharply Despite these differences, I 
believe Smith is highly qualified to serve on the FEC. 


The dilficutties that have affected the performance of the FEC since its creation have not 
been caused by the id eological views of its members, but by excessive partisanship and, some- 
times. bv mediocriiY / Smith possesses integrity and vigorous intelligence that should make him an 
excellent commissioner He will understand that his job is to enforce the law. even when he does 
not agree with it, \ 


That the Senate Republican leaders should have proposed an individual who matches their 
ideological views on campaign finance regulation should not have surprised anyone Law and 
custom assume that the members of the FEC will have different partisan and ideological back- 
grounds In my opinion, though my views on the subject are not the same as theirs, {these 


deserve considerable credit for having picked a distinguished individual rather than a hack. 




That Smith is indeed distinguished can hardly be doubted He has published numerous 
articles on campaign finance regulation in distinguished law journals These articles are widely 
recognized as leading statements of one of the major positions in the campaign finance debate. In 
1995 I published the first American textbook of the twentieth century on election law {Eleclion 
Law, Carolina Academic Press). Not long after the book was published. Smith published his first 
major article on campaign finance in the Vafe Law Journal With his permission, 1 included 
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extended excerpts from that article in the supplements that have been published for my textbook 
I certainly would not have done so unless I regarded his article as intellectually distinguished 

It is understandable that in an area such as campaign finance regulation, whose effects are 
so far-reaching for all competitors in American politics, appointments should be highly contested 
However, as I mentioned above, the system contemplates that individuals with di fferent back- 
jtrounds and beliefs will serve on the FEC. [ Although many people, including mvselfT^an find \ 
much to disagree with in Bradley Smith’s views, I doubt if anyone can credibly deny that he is an 
individual of high intelligence and energy and unquestioned integrity. When such an individual is i 
nomin ated for the FEC, he or she should be enthusiastic ally and quickly confirmed by the Senate j 
If such an individual is denied contfirnatTon!. the result inevitably will be to compound the already 
prevalent gridlock in this difficult area of public policy. 

If I can provide any additional information I should be happy to do so 1 can be reached at 
310-825-5148, and at <]owensle@mail law.ucla-edu>. 



Daniel H Lowenstein 
Professor of Law 
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February 1 5, 2000 


Hon. Mitch McConnell 

Chair, Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
United States Senate 
Washington, D.C. 205 1 0 


Re: Nomination of Professor Bradley A. Smith for Commissioner on 

Federal Election Commission 


Dear Senator McConnell; 

1 am writing in support of Professor Bradley A. Smith’s nomination for a position as a 
Commissioner on the Federal Election Commission. I have known Brad since he joined 
the faculty of Capital Law School in the Fall of 1993 as a visiting professor, and have 
served as the chair of his committee for purposes of considering his tenure and 
promotion, most recently to Full Professor. He is, in my view, an outstanding candidate 
for the position and should certainly be confirmed. 


As a friend and colleague of Brad’s, I am of course aware of the controversy surrounding 
his nomination tn a pnsitinn nn the FFC p ndeed. a.«; a fnmner poveminp hoard member 
f for Common Cause, Ohio, I can understand why groups seeking to expand campaign 
regulations dramatically might have misgivings about Brad's nomination. However, I 
believe that much of that opposition is based not on what Brad has written or said about 
campaign finance regulations, but on crude caricatures of his ideas that have been 
circulated. \ ' 


Although I do not agree with all of Brad’s views on campaign finance regulations, 1 
believe that his scholarly critique of these laws is cogent and largely within the 
. mainstream of current constitutional thought. 1 1 have taught Consti'tu'tional LAW at Capital 
Law School for nearly thirteen years. 1 was also counsel for amicus curiae, the ACLU of 
Ohio, in a significant case dealing with the intellection of the First Amendment and 
election law, Pestrak v. Ohio Elections Commission. 926 F2d 573 (6'^ Cir. 1991). 
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Brad’s central premise, that limits on political coniribuiions burden expression and 
should only be upheld for the most comi^Uing reasons, is hardly radical. It has long been 
a basic tenet of the Supreme Court’s First Amendment jurisprudence that the amount and 
content of speech cannot be limited for the most important reasons. Brad’s 

writings do question the Supreme Court’s conclusion in Buckley v. Valeo that the 
government’s interest in preventing the i^pearance of corruption is sufficient to outweigh 
the burden campaign finance regulations place on speech. However, this critique is not 
outl^dish, but calls attention to the one of the obvious tensions in Buckley that in my 
view ought to be continuously reexamined by courts and scholars if the basic values 
underlying the First Amendment are to be adequately protected. 

Moreover, having come to knowing Brad personally,^ have no doubt that his cntics are 
IwTong Tn suggesting that as a FEC Commissioner, ^rad would refuse to enforce federal 

( campaign regulations because he disagrees with the laws. I have observed Brad’s 
Election Law class on several occasions and he always took the task of educating his 
students about the meaning and scope of election laws very seriously. I have never 
observed him denigrating or advocating skirting state and federal election laws, even 
(hough he may have personally disagreed with some of those laws. Indeed, several times 
m class he admonished students who seemed to be suggesting ignoring what they 
considered overly harsh election laws. Brad is an ethical attorney who cares deeply about 
the rule of law. I am confident that he will fairly administer the laws he is charged with 
enforcing as a Commissioned 

In conclusion, I think that the FEC and the country in general will benefit from Brad’s 
diligence, expertise, and solid principles if he is confirmed to serve on the Commission. 
Please contact me if I can provide additional infonnation or assist the Committee in any 
way regarding Brad’s nomination. 


Very Truly Yours, 

Daniel T. Kobil 
Professor of Law 


NimiKaiion of Professor 8rad!ey A. Smilii 
February 15. 2000 
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232 Casvj- IUu. 


March 1. 2000 


U S, Senator Mitch McConnell 
Chairmwi, 

Senate Rules Conunittee 
SR 305 Russell BuilcHng 
United States Senate 
Washington, D.C 20510 

Attention Andrew Siff 

De^ Senator McCoimell: 

1 am pleased to write this letter in support of Professor Bradley Smith's nomination to 
the Federal Election Commission. T believe Professor Smith is a solid and informed 
choice for the vital federal agency at a critical moment in its history I am pleased to be 
able to add my voice to many who support Professor Smith. 

My own o’edentjals in this field are outlined in the attached vita. I have publi^d 
sev«al books and many articles in the field, including Pac Power: I n side the World of 
PoliUcal Afiton CommitKfs. Paving fo r Elections, and Drrtv Linlt Secrets In addition,(I 
r was honored and priviie^^ to serve on the U.S. Senate's campaign ^nan^e reform panel 
\ back in 1 990, having beiog jointly appointed by then-majority leader George Mitchell 

Vandji^pn^^ltjpder Ro bert J. Dolc,r~ 

jContfaiytosom^nhernisinformed commentaQ' about Professor Smith’s work and 
r^ews, his research and opinions in the fidd of campaign finance are mainstreani and 
\ completely acceptable. r T-dr Wift^,~i^fes$or ^^^tn nasi Afguef IB'SBvtrSr df MS 
~aca^emic papers lot al^d of deregulation of the election rules in exchange for stronger 
disclosure of political giving and spending This is preosely what I have written about 
and supported in a number of publicatioas as well Bradley certainly supports much of 
the work of the Federal Election Cot ^ssion and understands its importance to public, 
_confidence in our system of elections U have been greatly disturbed to see tharsome ar^ 
'Iwt satis^ to disagree with Profiwsor Smith and make those objections known, but 
believe it is necessary to villiiy the professor in almost a McCarthyite way 1 do not use 
that historically hyper-charged word lightly, but it applies in this case. Any academic 
with a wide-ranging portfolio of views on a controversial subject could be similarly 
tarred by groups on the right or left. I hope and trust that under your able leadership, the 
1 Soiate Rules Committee will not give in to tins kind of vicious sloganeering and 
^ character assasrinadon I '* " ■ " — ■ 
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I should note that I don’t compleidy agree with Professor Smith’s views and opinions 
in al] respects. Even though we have our differences, I fiilly respect his scholarship and 
the clear argumentation and documentation that undergirds it I have not been a long 
acquaintance of Professor Smith so I cannot be accused of simply backing an old chum! 
Instead, I am supporting Bradley Smith because he is fully qualified for the Federal 
Election Commission and I believe that he will do an outstanding job, putting in long 
hours and thoroughly analyzing the complicated subjects that come b^ore the 
Commission. I trust him to fulfill his public responsibilities with great care and a 
determination to be fair and honest. That is all one can reasonably ask from a nominee. 

Thank you for permitting me the opportunity to offer these observations. Please let me 
know if 1 can be of any additional help as Professor Smith’s nomination moves forward, 
as it should. 

With every good wish 

Yours respectfully. 

Dr, Larry J Sa^o 

Robert Kent 4o«ch Professor 
Of Government and Foreign Affairs, 
and Director of the University of 
Virginia Center for Governmental 
Studies 
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UNIVERSITY OF VIRGINIA SCHOOL OF LAW 
Liilua R BeVier 

ChantabU Fouiuhnon Pra/kstor of Law and 
Clou of 1949 Prqftjjor cfSehoiariy R*34arch 


Februao' 18. 2000 


Honorable Mjtch McConnell 
Committee on RxJes & Administration 
Senate Russell 305 
Washington, D C. 20510 

Dear Chairman McConnell: 

It 13 a great pleasure for me to wnte to you about Professor Bradley A Smith, who has been nominated 
by President Clinton to become a member of the Federal Election Commission 

I wnte because I believe I have some standing to offer a judgment about the ments of Professor Smith's 
appointment In hopes of persuading you to agree with me on this point, I have listed in a footnote the titles of 
several law review articles and other works that 1 have wnnen on the subject of campaign finance regulation and 
the First Amendment ' In preparing these articles. 1 have become familiar with both the scholarly literature and 
the terms of the political debate about the topic. 

Professor Smith has made major contributions to the scholarly literature and to the more genera! debate 
(I will not list his marty articles, since I am sure you and the other members of the Committee are fiuTubar with 
them.) His work, carefully argued and supported by ngorous research, has enriched and enlivened the 
discussion. He has staked out a position that takes resolute account of First Amendment principles m both 
analyzing proposals for new regulations and describing Ae effects that eictant regulatory regimes have actually 
had on election campaigns and candidates. 

_ Professor Smith’s concern to protect First Amendment freedoms has been a constant theme of his work 
It isTny undersian^g that there are those who are uiclined to charactenze this concern as somehow ^'oui of the I 
mainstream’' of views about campaign finance regulation I assure you that, quite to the contrary, Professor [ 
Smith’s work is very much in the mainstream, i ims is not to~say. oi course, mat everyone agrees with prottespr 
Smith’s analysis: the reason that this^s a ‘Mebate” is that scholars and political actors have not yet managed to 
achieve consensus on some of the important issues But to say that Professor Smith has written academic articles 
widi which not everyone agrees is a very far cry from offering support to the proposition that his views are not in 
the "mainstream.” Indeed, the very idea that defcnduig the First Amendment puts one beyond the pale is frankly 
absurd wi its face: the Buckiey case itself was of course decided almost entirely on First Amendment grounds, 
and serious participants in posuBuckley campaign finance regulation discussions have always understood dial 
new regulatory proposals would face serious First Amendment scrutiny Indeed, recently two highly-regarded 
legal academics whose work on voting nghts generally falls to the left-of-center noted that "[p)olitical expression 
in the electoral arena is .at the very heart of expression on matters of self-governance. Nowhere else should the 


^ The Issue of Issue Advocacy: An Economic . Polilical and Constitutionai Analysis. 85 Va. L. Rev. 
1761(19991; Is FREE TV FOR FEDERAL CANDIDATES CoNSimmONAL (A£I Press 1998); Campaign Finance 
"Reform " Proposals. A First Amendment Analysis (CATO Institute 1997). Campaign Finance Reform - Specious 
Arguments. Intractable Dilemmas, 94 COLUM L. R£V 501 Money and Politics The First Amendment and 

Campaign Finance Reform, CALIF. L. REV 1045 (1985). 

S80 Massit Rood • CharlotftsviUe. Yirfinia 22903-J799 r B04 924.^32 • FAX S04.924.7S36 't-maiLIrbis^virginia.tdu. 
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Bradley A. Smith 

hand of government be viewed with such distrust” ^ Thus to cast aspersions on one who has argued that strict 
First Amendment scrutiny of such rtguiations is appropnate, and who has offered reasons and evidence to 
suppt^ his arguments, is unfairly to obscure the issue of his qualiftcations rather than to shed light on them. 

Jn my view. Professor Smith is enunently qualified for the position to which he has been nominated. He 
has built an impressive scholarly record for himself in the course of his relatively bnef career, and has earned a 
reputation for integrity, dedication, and competence. I believe that Professor Smith will serve the Federal 
Election Commission with diligence and great distmcdcxi He certainly deserves to be confirmed 

Thank you for giving me the opportunity to present diese views to you I hope you will feel free to share 
them with the Committee. 

Sincerely yours. 

Lillian R BeVier 


^ Saiouel Iisacharoff and Pamela S. Karlan, Tht Hydrotics of Campaign Finance Reform, 77 Texas L. 
Rev. 1705, 1712 (1999Xemphasi5 supplied). 
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Charles Fried 
1525 Massachusetts Avenue 
Cambridge, MA 02138 


February 29, 2000 


Chairman Mitch McConnell 

Senate Rules and Administration Committee 

Russell Building #305 

Washington, DC 205 10 

Dear Chaiiman McConnell: 

I do not know Professor Smith nor his work. I address only the proposition that 
because he has been critical of the Commission to which he has been nominated and 
some of the laws which it administers he is somehow disqualified for confirmation to the 
post of Commissioner. This argument is not only dangerous, but so 6r-fetched, so out of 
line with historic practice, that it is hard to believe it is not being deployed strategically 
only, and that those who urge it in this case would not repeat it were they more in 
sympathy with the nominee or his philosophical orientation. 

First let me state an obvious point. Anyone appointed as an officer of the United 
States takes an oath to administer the law fairly and in all good faith, If there is some 
reason to believe that a candidate is not an honorable person, not a person of good 
character, then he should certainly be denied confirmation for that reason. But only a 
person of bad character would take on such a position with the intention of sabotaging the 
law he is bound to administer. I could cite dozens of examples of persons — judges, 
prosecutors, military officers — nominated to administer laws they have felt no 
enthusiasm for as a matter of policy. It happens every time there is a change of 
administration and laws enacted by previous administrations are left to be administered 
by a new one, I can think of no more dramatic example than Kenneth Starr, who I 
believe thought the independent Counsel statute to be unconstitutional, as did most of us 
in the Reagan and Bush administrations. Yet no one would say that Judge Stair showed 
insufficient zeal in administering that law. 

As I say, this much is obvious. What is left is that every law, and particularly 
every law which is mmed over to an administrative agency for its implementation, leaves 
open a large field for interpretation and judgment. Within that field reasonable men and 
women of good faith will and should be expected to differ. That is why they are chosen 
in an overtly political process, with a balance of Republicans and Democrats, so that 
diverse perspectives will be represented and enter into the process which leads to their 
ultimate accommodation. The arguments deployed against Mr. Smith seem to me a 
barely disguised attempt to stack the deck by denying representation to those who are 
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more skeptical about the way in which the taw has been administered or whether it 
represents sound public policy. If they are persons of honor and competence, we want 
some persons like that in administrative posts. 

Finally, if these arguments against Mr. Smith should prevail it would have two 
dangerous consequences. It would limit mote and more the administration of laws to 
zealots. And it would inhibit robust debate about the wisdom of laws, by using views 
expressed in such debates as weapons used deny the opportunity for public service on the 
basis of those views. The first danger would give ns an administration of zealots; the 
second an administration of malleable non-entities. 


Yours, 



Charles Fried 

Beneficial Professor of Law 
Harvard Law School 
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Chainnnrv Much McComieil 

Senate Rules and Adnunistrahnn CoTnn:iticc 

305 Russell Senate Buildmg 

United Stales Senate 

WashmgtQn, D.C. 2C5IO 

Re: Nt’nnu'UTtiQn of Professor Bradluv A $:mth to the Federal EiectiiV.t Corr.missiof, 
Dear Chairman McConnell. 


1 am writing to comment on the nommation of law professor Bradley A. South to the 
Federal Election Commission. I am a professor of law at the Umvcrsity of Califorru.i at Berkeicy 
School of Law (Boalt Hall), where I teach ccinstttutional law, 3cpar,<uon of powers law, lci:islat:vc 
and administrative process, and foreign affairs law. I have also served as Ccnetal Counsel fo the 
Senate Judiciary Committee, where 1 worked on the nominations of federal judges and 'nf 
HDpiMntecs to the justice Department 1 have writren extensively on rhe nominations priKCSs 
tlia: applies to federal jiidgc.<. ' Over the years. I have had the honor and plea.ti;rc of advising 
several different congressional committees and membas of Congre.^s on different constuutiona! 
issues. 


I do not know Professor Smith no: am I an expert on election law’, but I .ur. I'am.iiiar wuh 
the general contours of his work and with the First >^iieudmeiu issues involved with campaign 
finance. More miporuniiy, I have studied the nominations process and have thouaht in urea: 
detail about the standards chat should guide the appointment of judges and officers to federal 
office. 1 understand that Professor Smith has been cruicized as an unsuitable nominee because or 
his criticism that certain federal rcgubtion.s oncampaigii hnance violate the First Amendment. 1 
also understand that his nomination has been criticucd because he holds a restrained .'.pprcach 
toward the FEC’s enfereement of the federal elections laws. 


\ ! believe tnat the concern that Piofesscr Smith would bv <»;; uusuicable commissioner 


*Scc John C- Yco. Cntauin,g 1 Cieenlxi^ 2 d 277 ( 1998 ). John C Yoc. Pkfcnk’ 98 M.ch. L 

R«v, (fvrfhci>tning 200 CJ. 
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Senator McCoancll 
Mnrch . 2000 


ajsc his academ ic views ts unfound ed. Professor Smith's views are not oiicsidc the 
i^iarlv mamsircami^n Tact, his writings appear to me to be verv much within the trad:ti(inai 
ppToaco chat icyal senoUrs brinj’ :o a'mstitiitioital problemj. H:s puhixation record in sneh tine 
tournaiS a? (he Yait Liu Jeun-^' speaks (o the quaitr\' of liis work. 


It IS perlvaps true that ?:ulcasor Smith does no: agree with aii of the FEC s it'.terprerarions 
of the tedcra. election laws or with ail of the FEC’s entorccmeni deevsions. 1 wo.i.c nc surprised if 
Protesu-^r timich or any other nominee to the FEC did It wouid be excrcmclv tronnlinp if 
senators considered nominees to he qualified for their position tjnly if they agreed witii an 
aiu’cncv's every inierprctatinn and every decision. If the Senate wants individuals with th.c best 
inir.Js and cltaracter to serve t:- the federal government, it must confirm those who have rhought 
cricicaKv .nnd carefully about the rnandate and acciv.ues of the ageucies. Otherwise, the Sennre 
will turn tr.e administration or the laws over to individuals whose nniy goal is to expand (he 
power of their agencies Rather than symcthuig to be held against him, (he tac: (ha: Prafesstir 
Smirn has expressed doubts aiiout the FECs activities is the welcome sign of cr:r:ca.. 
indcpenden: mind. 


^ —■I .mag'.nt the untertunate policy implica(ion.s that would arise were the Senate to adopt the 

notion mat i: could only conhrm individuals who did not disagree with their agency Sitouid the 
Senate refuse to confirm any judge who dtx;s not agree, on the merits, with every decision of (he 
Supreme Court? Should the Senate refuse to confirm any judicial nominee who believed at 
judicial restraint, or whose instincts rested on (he idea that the pidician’ ought to exercise its 
powers of Judicial review only sparingly? There can be little douht that the Senate should not 
:cfus« :o confirm such nominee.^ simply because they believe dial their agency or institution 
should exercise its powers u*. a restrained manner. Such views, in fact, arc more respectful of the 
poiicyniakinij authority of Congrcs.« and of the democratic process- It seems to me that Professor 
'mith's views give mote respect to Congress, to the democratic priKcss, and to the Con.«rirution, 
than to the policy agenda of the FEC or its commissioners This is an entirely desirable thine. 


There is even more reason for the Senate to confirm individuals with views of restraint to 


peisitions ir. an independent agency such as the FEC. As you know, agencies such as ti'.o FEC are 
substcintially independent of piesidcaual direction, due to the conditioned removal provisioits for 
coiimiu»i(>ncrs, in a way chat true executive agencies arc nut Yet, at the same time, these 
indepcnucnf agencies perform certain core executive functions, such as bringing enforcement 
actions uncer federal law. Generally, we want pro-secutonal discretion •- the ftecilon to choose 
which suits to bring and no: bring " to ite m the executive branch because the PrcsiULnc *s 
clcctoraliy accountable for h;s or her decisions. Prosecutorial uiscrerion also provides a chcckon 
the unjust enforcement of unconstitutional laws. As Thomas jefferson said of the Alien and 
Seditum laws: ‘ the Executive, beiwfvmg the law to be unconstuucicnai, was bound to remu die 
execution oi ii: ‘uccausc that power has been confided to lum by the Constitution," even if the 
c<5urts believed the law to be cnnsiicutionai- Due to its independence, however, the FEC does 
not take ir.s direction from tiie Chief Executive- Therefore the diversity of pohev views held by 
the commission’s members becomes even more uuptsrtAnt »n playmg a restraining role on agency 
action. Otherwise, as manv academic studies have concluded, the natural tenJenev of agencies 
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Senator McConnell 
March i, 2000 

to cc'i'^tantly seek to expand their powers will predomiaatc. In t>:dcr to: an indepcndcn: nircncv 
to perform its function in « balanced, fair manner, it must have members Uke Professor Sniiri’. 
who have thought critically about the nature and fuiKtions the agenev. 

. nope tna: tnese views iieip n: addrtsj. any ctmeerns tnat mieiir exist concerning tor 
iclanonsmp between Professor Smith s views and hu smtabilitv fls a nonunec to the FEC Ae.nn. 
n seems to me that Frorcsso: Oinith would make a fine tumurnte to the Commission .ind 1 nrui: 
the Committee and the .Senate to approve his nomination. Picast uo net he.sitatc tn ccmt.ic: m, 
if I can provide fnrthe: nssi.'iancc. 


3est wishes, 



Professor of Law 
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Yale Law School 


February 18, 2000 

Senator Mitch McConnell, Chair 
Committee on Rules and Adminiscradon 
SR 305 Russell Building 
United States Senate 
Washington, D.C. 20510 
202-224-3036 Fax 


Dear Senator McConnell: 


I am writing to you in strong support of Professor Brad Smith's nominauon to the Federal 
Election Commission- Professor Smith's research is widely respected among academics 
both here at the Yale Law School and the University of Chicago, where 1 was at until last 
summer. His papers in the 1996 Yale Law fouraal on the impact of campaign finance 
reform and the 1996 Comell Journal of Law and Public Policy on "corruption" that arises 
from campaign donations are required reading. He has written eight major academic 
articles on campaign Hnance rules and he is currently in the process of writing a widely 
anticipated book from the Princeton University ftess. 


Professor Smith is not an economist, but he has done an excellent job of applying public 
choice arguments to campaign finance issues and 1 am sure that the vast majority of I 
economists and political scientists who work in the area would agree with what he has 
written. In fact an open letter that was signed last summer by 46 economists and political 
scientists rused the exact sa me concerns about campaign finance reform that 
\SjTOth has r^sed ip the pa^t. yyianv o/ thegg <ignPf^ pacr pr-LiHot^tc PifHir 

Choice Society. If Professor Smith can be faulted for any^ng, he has been more cautious 
in his conclusion in this area than I think is warranted. 


What is generally regarded as Professor Smith's most controversial sialcmcnu that fears 
about the coTTuptiag effects of contributions on the legislature have been substantially 
overstated, is in fact supported by my own empirical research. Indeed, Professor Smith 
has simply been reporting what the research in this area has been showing. 



r.O. BOX 20B2}5 • Ntw HAVEN, CONNECTICUT OB5ZO-8JI5 
COUSIKA APORBSS 127 Wah STR88T - Nevr MAV8N, CONNECTICUT 06511 
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Boston University 

School of Law 

Commonwealth Avenut 
Boston, Massachusetts Q221 
6!7'35.V31f2 
Fax: 617/353-7400 

Ronald A. Cass 
Dean and Melville Mitdistin Bipelov. 

Professor 01 Law 

Februar> 13. 2tK)0 

Honorable Mitch McConnell 

Chairman. Senate Committee on Rules and Administranon 
SR-305 Russell Senate Office Building 
United States Senate 
Washington. D.C. 20510 

Dear Chairman McConnell; 



I am writing to urge the Senate lo confirm Bradley Smith as a member of the Federal Election Commission 
I have met Mr, Smith only once and do noi have any real personal knowledge of him. I do. however, knov. 
his work. Although I am not an expert on campaign finance regulation. ! believe I understand the basic is sues 
confronting th e FEC an d t he qualifications necessary for members of the FEC I ( have been a member of 
|(he commission overseeing iHe Massachusetts Office of Campaign and Political Finance and have written 
(about campaign finance from the perspective of one general ly familiar with Constitutional Law and wiili tiie 
[theoretical underpinnings for campaign finance regulation,! 1 have served as a member of a federal agency 
fthe United States International Trade Commission) and as Chair of the American Bar Association's 
Administrative I-aw Section (which has a prominent and active election law committee). And I have taught 
and written about Administrative Law. Constimtionai Law and First Amendment topics. 


I strongly believe that Bradley Smith will bring substamiai scholarly credentials and a valuable perspective 
to the work of the FEC, Mr, Smith is a serious scholar who has contributed significantly to the debate over 
campaign finance. Mr, Smith certainly is not one who has added a ‘me too” voice to the dominant line of 
writing about campaign finance regulation. Indeed, he is out of step with many of the writers who have 
contributed to this debate. As a matter of policy, he does not favor most of the controls over campaign 
finance that have been tried over the past two decades or that are being advocated as additional strictures. 
Mr. Smith’s belief that many components of current law are not the best policy, of course, does «<?r mean 
that he would faii to enforce the law as written. Nothing in his background or his writing would suggest 
that, Mr. Smith’s disagreement with some facets of campaign finance regulation is not a reflexive one. It 
is based on critical examination of the effects of campaign finance regulation and on careful analysis of the 
arguments advanced In support of campaign finance regulation. Even those who disagree with him should 
find that Mr. Smith’s positions are well-reasoned. Including a scholar of his stature on the FEC should make 
a significant contribution to fulfillment of the Commission’s mission. That he approaches that mission with 
some skepticism, rather than zeaIotr\ , should be salutary— democratic interests seldom are harmed b\' the 
judicious application of public power. 


i I hope that Mr, Smith will be confirmed promptly^ Please fei me know if further information would be 
helpful. 

Sincerelyr-" ) 


tonald A Ca^ 





76 


Boston University 

School of Law 

765 Commonwealth Avenue 
Boston, Massachusetts 02215 

Direct Line.6!7/353-.3099 
Fax: 617/353-3077 
Internet: rbarnett@bu.edu 

February 13,2000 



Senator Mitch McConnell 

Chair, Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 


Dear Senator McConnell: 


Randy E. Barnett 
Austin B. Fletcher Professor 


I am writing to strongly urge the Senate to confirm the nomination of Brad Smith as a 
commissioner on the Federal Communications Commission. I have known Brad well since he 
was a student at Harvard Law School, and have followed his academic career closely , and c an 
tell you and your colleagues that he is a person of the highest character and integrit>'. [ Tf 
[confirmed. Brad will faithfully execute the election laws which the Commission is charged to 
enforce — including those with which he disag rees — and he will also take seriously the rights , 
guaranteed by the ConstitutionJ 


Though election I^w is not my specialty, I am generally familiar with Brad’s writings in the field 
and I have written extensively on the Constitution and, in particular, the constitutional protection 
of liberty. I believe that Brad’s positions on federal election laws in general, and campaign 
finance laws in particular, are far more consonant with the requirements of both the First 
Amendment and the Supreme Court’s first amendment jurisprudence than are the views of his 
critics. These critics would deny public office to anyone who disagrees with their views of good 
policy, or to anyone who believes in reforming existing law in a manner with which they 
disagree. 


I share Brad’s policy view that the goal of free, fair, and competitive elections would be better 
served with less rather than more regulation of elections. But I have no doubt whatsoever that he 
will vigorously enforce current law. Indeed, in recent years, we have seen wholesale and flagrant 
violations of current election laws which have gone largely unenforced bv the FEC and the 
Justice Department. 1 Brad’s critics need not fea r that he will ignore current law, but those whoj 
I violate it may have reason to be apprehensive- \ 



Randy E. Barnett 
Austin B. Fletcher Professor 
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EUGENE VOLOKH 
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C-rawl >oIokH»w*lI.la>*.uci».eda LCi> WCCitS. CA dOC-^F-U'e 


Senator Milch McConnell, Chair 
Co.Timittee on Rules and Administration 
SR 305 Russell Building 
United States Senate 
Washington, D C 20510 

February 1 6, 2000 


Dear Members of the Committee: 


I am a professor of lav. at UCLA School of Law. and I teach and write about tree speech 
law. I write this letter to express my dcHghi that President Clinton has nominated Prctessoi Brad 
Smith to the FEC, and to urge you to promptly confirm him. 


I do not know Professor Smith well personally, but 1 know his work, and I thinx i: is ex- 
trem ely thoughtful , im portant, and res pected; he is truly a leading voice in election iaw scholar- 
jhip. j fbven people who disagree w'ith him — as 1 do m some mea^'CffS' — have to actoowieoge me 
strength of his arguments, and the value of the contributions he has made to the field. His work 
' is both well within the mainstream of American legal lhinking)( an important thing in a protes- 
Vion that loo orten values tne shocking and tnc novel siiI\piy"for the s^e of shock and no^•elty) 
and at the same time always creative and original. 


I My professional interactions with Professor Smith, and what I know of his reputation, 

[ also convince me that he will serve with the highest integrity and respect for the law He Icnows 
that an FEC commissioner ’s duty is to enforce the law, not to implement his own preferences; 
and I am certain that he will do his duty solcndidlv. 


It IS genuinely heartening to see a thinker of Professor Smith's caliber being proposed for 
this post. Our government needs more people like him 


Please lei me know- how I car. be of any further help on this matter 
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University 

OF UTAH 


Michael W. McConnell (SOD 5S: 6.'42 

Presidcnticil Professor Fax: (SOT; 585-5255 

College of Law mcconnellmC^ iaw utah.cdj 


Februar\- 15. 2000 

Senaior Mitch McConnell, Chair 
Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 


Dear Senator McConnell: 


— { 1 understand that some opponents of the nomination of Bradley A. Smith to the Federal 
Elections Commission are claiming that his scholarly wntings regarding the First Amendment 
and campaign finance laws are irresponsible or otherwise beyond the pale This is simply partisan 
nonsense. As a professor of constitutional law and scholar m the field of the First Amendment, I 
can assure you that ProfeSsSor Smith’s writings are entirely within the range of responsible 
commentary. Indeed, his writings are often cited by opponents and proponents alike, and are the 
center of this very important debate over the meaning of freedom of speech in the context of 
election campaigns. These are difficult and important issues, and Smith's writings have 
contributed significantly to our understanding of them. The merits of his nomination should not 
be clouded by charges of this sort, which have no scholarly validity. i ■“ 


Very truly yours. 

Michael W. McConnell 
Presidential Professor 


College of Ln«> 

332 S MOO f; l-W. 
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SCHOOl. Ol- LAW 

THE I'MVERSn V OV TEXA.s AT AUSTIN 


T? t‘is( Keeton Sin't'i • Atisitu- ihcru' SF^Z-t/t/ 

Telnnpit-r Xtimher '^l2 


Professor of La^' 


L.A. Scot Power Jr. 

Anne Green Regents Chair 

Professor of Government 


FsDiTUSxy A*?/ 2000 


Dear Chairman McConnell: 

I am writing concerning the First Amendment view of 
Professor Bradley Smith on campaign finance. I feel 
qualified to do so because X have specialized in Firs” 
Amendment law at The University of Texas ever since I 
completed a clerkship with Justice William 0. Douglas of the 
United States Supreme Court twenty-nine years ago. I have 
written three books and numerous articles on the First 
Amendment. One of the articles, published in the Supreme 
Court Review, was one of the first by a law professor on 
campaign finance issues. 

1 As you undoubtedly know, a majority of constitutional 

law scholars believe that one facet of Buckley v. Valeo is 
wrong and another facet is correct. Professor Smith also 
agrees on facet is wrong and another correct, but he differs 
from Che concensus on both issues. My writings reflect the 
view that Buckley was correct on ail issues. Whichever of 
these views is accepted, the contrary position cannot be 
deemed beyond the constitutional pale. Every possible 
position on the issues in Buckley has had serious champions. 
Indeed, had Justice Douglas not retired two months before 
Buckley came down, he would have voted exactly as Professor 
Smith holds the First Amendment to require - and Douglas 
remains the greatest civil libertarian to grace the Court. 


I know there is serious opposition to Professor Smith's 
appointment to the Federal Election Commission. In our 
great country people have the constitutional right to oppose 
people for believing too much in the Constitution. But^ it j 
Vi 11 be a sad day indeed wben the grounds tor rejecting I 

someone for a governmental position are that he believes tool 
strongly in the First Amendment./' — ■ “■■■■ 
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Thank you for your consideration. 


Sincerely your. 


Senator Mitch McConnell 

Committee on Rules and Administration 

SR 305 



United States Senate 
Washington, DC 20510 


Attn: Andrew Siff, Counsel 
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UNIVERSITY OF CINCINNATI 
COLLEGE OF LAW 


Michael E. Solimine 
Donald P. Klekamp Professor of Law 


Cincinnati. Ohio 45221-0040 
phone: (513) 556-0102 
fax: (513) 556-1236 

e-mail: Michael.Soliminei^law.ijc.edu 


Februan.- 15. 2000 


Honorable Mitch McConnell 
United States Senate 

Chairman, Committee on Rules & Administration 
Attention; Andrew Siff 
SR-305. Russell Building 
Washington, DC 20510 

Re: Nomination of Bradley Smith to the Federal Election Commission 
Dear Senator McConnell; 

President Clinton has nominated Professor Bradley Smith for a position on the Federal Election 
Commission (FEC), and I am writing in support of his conformation. 

I am a law professor at the University of Cincinnati and have written about a variety of election 
law issues, and have followed legal and policy developments in that field, including but not limited to 
the issue of campaign finance reform. I have met and conversed with Brad Smith on these issues, and 
read his scholarly writings on these topics. His writings show him to be extraordinarily well-qualified for 
this position, given his expertise on the often complicated but important issues of election law. 

Some of the apparent opponents for this position have argued that Prof. Smith’s positions are 
somehow “extreme.” This charge is flatly uTong. Of course it is no secret that in his writings Prof. Smith 
has taken the position that both sound policy and the ri^ts of freedom of expression guaranteed by the 
First Amendment argue that there should be only minimal regulation on campaign fund raising, coupled 
with open disclosure of contributions. In his writings, he has made these arguments in careful, fair, and 
scholarly ways, acknowledging and discussing the arguments against his position. The depth and 
excellence of his scholarly writings on this subject is reflected in the fact that these articles have been 
selected for publication in extremely prestigious law reviews, including the Yale Law Journal and the 
Georgetown Law Journal. 

Indeed, Prof. Smith’s articles were cited in the U.S. Supreme Court’s decision last month on 
campaign finance reform, in both the majori^ opinion by Justice Souter and the dissenting opinion by 
Justice Thomas. Nixon v. Shrink Missouri Government PAC . 68 U.S.L.W. 4102, 4106, 41 16 (U.S. 

Jan. 24, 2000). This is still more proof, if proof is necessary. that[ Pfbf. Smith’s positions are takeri ~1 
(seriously by all careful discussants in the field, and has contributed to and advanced public discourse on I 
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these issues. I certainly believe this, even though I don’t necessarily agr^ with all of his views, though J 
have sympathy with many of them. 


Prof. Smith has told me, and has staled publicly, that he believes in the rule of law. and would ol 
course apply and follow the mandates of federal election as it now stands, even where it departs from the 
views he has expressed in his articles. I have i k> reason HigheiiftVR him and of cours e his actions as an 
FEC commissio ner will speak for themselves.^ lt is certainly odd and disturbing that some organizations. ' 
tnat protess to be supporting freedom of expression, are now. by their opposition to his nomination due 
to his views, seeking to suppress a diversity of viewpoints, i ' 


Prof. Smith will make an excellent FEC commissioner. 1 strongly support his nomination and 1 
hope he is confirmed. 


Michael E. Sohmine 

Donald P. IClekamp Professor of Law 




83 


Brooklyn Law School 
| oEL M. Gora 

Professor of Law 


February 15, 2000 


Honor^le Mitch McConnell 
Committee on Rules and Administration 
United States Senate 
305 Senate Ru^ell Office Building 
Washington, D.C. 20510 

Dear Senator McConnell: 

I am writing in strong support of the appointment of Professor Bradley A. Smith to the 
Federal Election Commission. Professor Smith is one of the nation’s leading experts on 
campaign finance law and particularly on the critica} relationship between campaign financf; 
restrictions and First Amendment ri^ts. It is hard tt> imagine finding a more knowledge^le 
person to serve on that Commission. 

I I would particularly like to take the opportunity to respond to some of the assotions by 

so-called campaign finance reform groups that Professor Smith’s views on the First Amendment 
problems posed by campaign finance controls render him some kind of an ideological 
“extremist” hopelessly beyond the mainstream of responsible academic commentary on 
campaigi finance laws. Nothir^ could be further from the truth, p * — — •— — 

Professor Smith is widely regarded as one of the most thou^tful, knowledgeable and 
intellectually honest academic commentators in the field, even by scholars who c h alleng e his 
views. In less than a decade, he has become one of tlK most prominent, prolific and respected 
campaign finance scholars in the country. His extensive writings are models of academic analysis 
and intellectual integrity which deal openly and honestly with the complex constitutional, 
political and public policy questions that make the campaign finance dilemma so intractable. 

His thoughtful and widely-cited articles have appeared in the pages of such prestigious scholarly 
journals as the Georgetown Law Journal, the Yde Law Journal and, just recently, the University 
of Pennsylvania Law Review • hardly hotbeds of right-wing radicalism. 

Indeed, far ft-om being “radical” or “extteme,” Professor Smith’s views on the severe 
First Amendment problems posed by overly broad campaign finance controls have jnevailed in 
the courts far more often than the truly extreme anti-fiee speech positions of many of his 
academic and “reform” opponents. On at least six occasions since the Supreme Court’s 

250 Joralemon Siieei. Brooklyn. Nw York 11201 
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landmark decision in Bucklev v. Valeo. 424 U.S. ! (i976X the Cburt has struck down campaign 
finance controls as \io!ating the First Amauin^it. Many low«r court rulings have followed suit. 


In recent years, this trend has included a 1996 Supreme Court ruling that limitations on 
expenditures by political parties are unconstitutional, see Colorado Republican Federal 
Camnaian Committee v. FEC. 5 1 8 U.S. 604 (1996) and a 1999 ruling that certain financial 
disclosure requirements for petition circulators violate the First Amendment, see Bucklev v. 
American Coi^tutional Law Foundaticm. n9S.Ct. 636(1999). Even in its most recent 
campaign finance ruling reajfinning Buddev v Valeo * s holding that legislative limitations on 
contributions are peimissible because of concerns witfi corruption, both the majority opinion and 
the dissenters cited Professor Smith’s scholarship, the former finding it not dispositive and the 
latter finding it highly persuasive. See Nixon v. Shrink Missouri Government PAC. — U.S. — 
(2000). Far from showing that his views are extreme, the opinions indicated that Professor 
Smith’s scholarship was deemed worthy of regard by both sides of the judicial aisle. 

Professor Smith’s view that campaign finance iinutatimis are uncoi^titubonal and unwise 
is shared by numerous constitutional scholars, such as Dean Kathleen Sullivan of Stanford Law 
School, Professor Lillian BeVier of the University of Virginia, Professor Sam Issacharoff of 
Columbia Law School and Professor Pamela S. Karlan of Stanford Law School. Professor 
Smith’s view ^ also sluued by one of the nation’s leading First Amendment advocates, Floyd 
Abrams, and its lealing FImt Ameixlment advocacy organization, the American Civil Lib^es 
Union. 


I have been involved in die debate over the First Amendment implications of campaign 
finance laws for almost 30 years, since even before Buckev v Valeo, in which I served as 
counsel. I have also been involved in litigation with the Federal Election Commission about tire 
proper botJiKfaries of can^gn finance regulation. Based on my experience, I can think of no 
liwtter or more important credential to serve on the Federal Election Commission than a healthy 
respect for the First Amendment. Professor Smith has that and then some. His appoinonent 
should be confirmed. 
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N H I K I D \ St I I. \ U S < II n n I 

\ .• I II I I) X VI i . 1 M. I V N . - 


Februan IS. 2000 


The Honorable Milch McConnell 
United Slates Senate 
305 Russell Senate Office Building 
Washington, DC 20510 

Att'n; Andrew Siff 
FAX (202} 224-3036 


Dear Senator McConnell: 

It is my pnvilege to recommend Bradley A. Smith for appointment to the Federal 
Election Commission (FEC). 

Professor Smith is a leading scholar in election law. His work - which has appeared in 
such prestigious publications as the Yale Law Journal and the Georgetown Law Journal - Is 
innovative, academically rigorous, and an exciting contribution to the existing literature in the 
field of campaign finance legislation. He is one of the few scholars who has investigated how 
campaigns were financed before the second half of the twentieth century, see Bradley A. Smith, 
Faulty Assumptions and Undemocratic Consequences of Campaign Finance Reform, 105 YalE 
L.J. 1049, 1053-56 (1996), and his scholarship builds upon the lessons that history teaches. For 
example, he dispels a common perception by observing that “the role of the small contributor in 
financing campaigns ... has increased, rather than declined, over the years.” Id. at 1056. He has 
closely examined the way in which money affects both political campaigns and the legislative 
process, concluding that the precise relationship between campaign spending and corruption is 
far more complicated than many commonly assume. See id. at 1057-71; Bradley A. Smith, 
Money Talks: Speech, Corruption. Equality, and Campaign Finance, 86 GEO. L.J. 45, 58-60 
(1997). Yet that is exactly the kind of analysis that should be performed when considering what 
legal regulation is merited, especially in light of the frequent laments that the federal campaign 
finance laws enacted in the 1970's have not performed as Congress hoped or expected. 

Professor Smith questions the compatibility of campaign restrictions with the. first 
amendment. In doing so, he gives voice to the many organizations across the political and 
ideological spectrum who fear the impact of some of the proposed legal regulation on the ability 
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of citizens and groups to communicate their messages to the public. [Professor Smith’s view is 

( shared by numerous leading academics, again from across the political and ideological spectrum, 
including Dean Kathleen Sullivan of the Stanford Law School and Professor Lillian BeVier of 
the University of Virginia School of Law. His understanding of the first amendment has been 
adopted by the courts in sustaining state campaign finance regulations. See Toledo Area AFL- 
CIO V. Pizza, 154 F.3d 307, 319 (6th Cir. 1998) (quoting Professor Smith’s description of the 
first amendment).J 'Bui Professor Smith sees the first amendment in an affirmative light rather 
than a negative one. As he has so eloquently explained: 

By assuring freedom of speech and of the press, the First Amendment allows for 
exposure of government corruption and improper favors and provides voters with 
information on sources of financial support. There is no shortage of newspaper 
articles reporting on candidate spending and campaign contributions, and 
candidates frequently make such information an issue in campaigns. By keeping 
the government out of the electoral arena, the First Amendment allows for a full 
interplay of political ideas and prohibits the type of incumbent self-dealing that 
has so vexed the reform movement. It allows challengers to raise the funds 
necessary for a successful campaign and keeps channels of political change open. 

By prohibiting excessive regulation of political speech and the political process, 
the First Amendment, properly interpreted, frees individuals wishing to engage in 
political discourse from the regulation that now restrains grassroots political 
activity. And because the First Amendment, properly applied to protect 
contributions and spending, makes no distinctions between the power bases of 
different political actors, it helps to keep any particular faction or interest from 
permanently gaining the upper hand. In each respect, it promotes true political 
equality. 

Smith, 105 YaLE L.J. at 1090. This positive explanation far better serves the first amendment 
than the frightening prospect that the meaning of the Constitution’s protections might soon 
depend upon the perceived majority desire for the stringent regulation of political campaigns. 

See Nixon v. Shrink Missouri Government PAC, 120 S. Ct. 897 (2000) (Breyer, J., concurring) 
(suggesting that the Supreme Coun’s interpretation of the first amendment should change if it 
“denies the political branches sufficient leeway to enact comprehensive solutions to the problems 
posed by campaign finance”). 

Yet Professor Smith understands the problems evidenced in our current system. He 
recognizes the need for “radical” reform, see Bradley A. Smith, A Most Uncommon Cause: Some 
Thoughts on Campaign Reform and a Response to Professor Paul, 30 CONN. L. Rev. 831, 837 
n,37 (1998), a sympathy that I share. John Copeland Nagle, The Recusal Alternative to 
Campaign Finance Reform, 37 Harv. j, Legis. (forthcoming February 2000), What impresses 
me most about Professor Smith is his insistence that the problems evident in our existing system 
be addressed in a manner that protects constitutional rights. It is far too easy assume that the first 
amendment must be discarded when it is inconvenient to adhere to its teachings. Moreover, 
apart from the commands of the Constitution, Professor Smith has questioned whether the same 
kinds of proposed solutions that have been tried and failed for nearly thirty years are best suited 
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for the kinds of problems that we face today. Indeed, he has identified a number of unintended 
effects of the standard restrictions on campaign contributions and expenditures, including the 
entrenchment of the status quo, the promotion of influence peddling, the favoritism of select 
elites and special interests, and perhaps most obviously, the encouragement of wealthy 
candidates. See Smith, 105 Yale LJ. at 1072-84. Instead. Professor Smith has advocated other 
actions that could be taken to solve the problem, including increased disclosure requirements. 

See Smith, 45 Geo. L.J. at 62-62. But Professor Smith has clearly stated his preferred remedy; “I 
believe strongly that the best solution to any ills in our political system lies in the Amencan 
voter.” Smith, 30 Conn. L. Rev. at 862. I carmot imagine a more attractive view to be possessed 
by a member of the Federal Election Commission. 


— / Perhaps most importantly. Professor Smith has displayed a fidelity to the law. His 

writing about the first amendment shows that he abides by the Constitution regardless of the 
consequences. Professor Smith is also faithful to the laws enacted by Congress. He has 
counseled that both the statutes enacted by Congress and the constitutional decisions of the 
courts are entitled to respect, whether or not one agrees or disagrees with them. See Bradley A, 
Smith, Soft Money, Ha rd Realities: The Constitution al Prohibition on a Soft Money Ban. 24 J. 
LEGIS. 179. 200 (1998)^ In short, he possesses the '‘experience mtegntv imparrifliifv anri pnnd^ 
judgment,” 2 U.S.C. § 437c(a)(3), necessary to serve on the FEC. 

Please contact me at (219) 631-9407 or at john.c.nagle.8@nd.edu if you have any further 
questions about Professor Smith’s nomination to the FEC. He will be an excellent 
commissioner. 
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GeoBe Mason University 

Seftool of tow 
3401 North Fairtax Drive 
Arlii^gton, Virginia 22201*4498 
Ofliee: (703)9^-8000 
Fax: 1^)993^0^ 

Februaiy 22, 2(X)0 

The Honorable S«iator Milch McConnell 
Oiair 

S^iate on Rules and Administration 

SR-305 Russeli Sstate Office Building 
United States Sena^ 

Washington, D.C. 20510 
ATTN: Andrew Siff, Counsel 

Re: Nimimation of Bradley A. Smith for Federal Election Commission 

Dear Chairman McConnell: 

I am writing to you to urge the Senate to confirm the Nomination of Professor Bradley A. 
&nith to the Foieral Election Commission, 1 have been acquainted Professor Smidr and 
with his scholar^p for quite some time. He is regarded as a leading academic in his 
field and is regularly cons^ted as an expert on issues of electoral and campaign law.fi ^ 
have read Professor Smith’s scholarship and am familiar with the views of the leading | 
commentators in the field. It is my opinion that Professor Smith is one of the most * 
influential, senable, and well-rcspccted scholars currently working in the field. Indeed, 
his scholarship is a model of csefiil research and considered judgment. Professor 
Smith's views on c^pai^ finance reform pliw^ ehim well within the long American j 
I tradition of free and robust political exoression.t The rigor and resnect that his 
scholarship has commanded is evidenced in the fact that he is regularly cited in Supreme 
Court opinions as an expert on campaign finance and electoral law. 

Based on my personal knowledge of Pro^essor^mith's character and ex^encc, it is my 
s&ong optmon that he wwld faithfully execute the obligadons of serving as a Federal 
Election Commissioner. While he may criticize some elements of the current campaign 
finance regime - a regime, it should be noted, that is widely criticized by commentators 
across the political spectrum - it is evident that Professor Smith reco^izes that being a 
Fedm! £io:tion Commissioner imposes tqjon fahn obligations to cany out the duties of 
the office to faifiifully enforce the law. It is no more plausible that his pointed criticisms 
would lead him to refiise to enforce existing law than it would be for an advocate of 
greater regulation to make-up and enforce nonexistent regulatio ns. Both situations would, 
Mnount to a derelict .of duty and abandonment of the rule of law jThere is absolutely no 


Todd J. Zywicki 
Assistant Professor of Law 
DirectDial: (703)993.8091 
IntCTtwt: eywjcki^?giTm-eda 
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evidence nor reason to believe that Professor Smith would refuse to enforce the current 
regulatory regime if he is confirmed. 

Bradley Smith is a leading expert in the field of election law and his career and 
scholarship has evidenced a deep commitment to the rule of law'. I hope that the Senate 
will confirm his nomination to the Federal Election Commission. 



Assistant Professor of Law 
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# 

Albany Law School ; 

Stephen E. Gottlieb 


February 14. 2000 


Senator Mitch McConnell 
Chairman, Committee on Rules and Administration 
Russell Senate Office Building - Room 305 
U S Senate 

Washington, D C 20510 

Re: Bradley A Smith, Nominee for the Federal Election Commission 


Dear Senator McConnell: 


I write as one who has written extensively in the area of election campmgn law. I have 
been invited to participate in many forums on election campaign law and 1 believe that it is fair to 
say that I am well known in the area. Certainly I am familiar with many of the people who write 
in on election campaign law 

Brad Smith has done a great deal of very fine work the subject of campaign finance It 
certainly has been very much in the mainstream of work in this very contentious area 


Interestingly, legal scholars have been somewhat divided among themselves about how to 
handle the problems of campaign finance law, and there has also been a bit of a split between the 
views of political scientists and many legal scholars. Brad’s work, to his credit, is closely aligned 
with the work of political scientists I say to his credit because this is an area where we are all 
predicting consequences and it is therefore essential for those of us in the legal world to take full 
account of the empirical studies of our brethren in political science In effe ct, Brad has been 
doing excellent, very sophisticated, multi-disciplinary work for many years jBrad's work, \ 
theretbre, is not only in the mainstream, it is among the oest to be touna^ \ 

I would be delighted to have the benefits of Brad’s insight and integrity on the Federal j 
Election Commission t I 


Sincerely,. 



Stephen E Gottlieb 
Professor of Law 


30 N«a Scotland Avriiw • Albany. New Yoi^ ' ^20?. 
518.445.2348* rjir 518 445 2315 • sgottenij:' edo 
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SULLIVAN& MTTCHEIl, P.LL.C. 


ATTORNTfSATUW 

1100 CONNECTrcLn‘AVEN\!iE, SUTTE330 

WASHINGTON, D.C 20036 


PAUL E. SULLIVAN* (202) 861-5900 

aFTADEATHERAGEMrrCHELL (202) 861-6065 

BOB DAHL 

iifOamsd 


Fcbmaiy 18, 2000 

Senator Mitch McConnell, Chairman 
Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
Washington, D.C. 20510-6325 

Dear Mr. Chairman: 

I served as Executive Assistant to a member of the Federal Election Commission from 
1985 to 1991. I have maintained a strong inteied in the operations of the FEC, sund practice 
law in the area of elections and campai^ finance r^ulation. 1 am also Ibidem of the Fair 
Govmm^t Fmiadation, an IRC §501 (c)(3) organization engaged in re^arch and public 
educ^titm regarding Fim Amendment rights of poHtica! qjeedi and acticm. 

My purpose in writing to you today is to eiqpress my support for the nomination of 
Professor Bradley Smith for af^intment to the FEC. His intellectual and professional 
credentials for die job am outstanding, as I am sure many others have expressed to you. 

Nevertheless, Smith's nominatioo has recoitiy been subject to extramtiinary criticism 
from fai^-profile politicians and major newspaper edhmials. 1 would like b> q^ecifically 
address die staoda^ for assessing qualifications of FEC commissioners that have emerged in 
diese criticisms of fhofessor Smith. 

The premise from which these critics begin is that the FEC should advance an agenda 
of campaign finance "refmrn" and that candidates for FEC af^iniment are unsuitable if they 
are not dedicated to a reformist agenda. That is a clear distortion of the statutory mission of 
the FEC and die job of an FEC commissioner. FEC appointments are not a vehicle for 
reforming campaign finance laws. "Reform* necessarily inq>lies a change (and usually 
expansion) of existing law. The forum Rh* any dd^ate over whether or how political finance 
regulatimi diould be changed ot expanded should not be the federal agency charged with 
enfoitnitg die law as written, but rather Confess and the political arena. 

Contrary to general impressions, the FEC's record includes constant efforts to broadly 
interpret its statute and to fairly aggressively restrict and regulate political speech and action. 
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Page Two 

And the FEC has repeatedly been knocked down by courts for exceeding its jurisdiction in 
those instances. This is strikingly true in the area of identifying independent political speech 
that is subject to regulation under the FECA — the issue of the "expr^ advocacy" standard. 
The FEC is simply not permitted to regulate independent political speech that does not 
contain express or explicit words of advocacy for particular candidates. See, e.g . ; FEC v. 
Massachusetts Citizens for Life. Inc. . 479 U.S. 238 (1986); Maine Right to Life Committee 
V. FEC . 914 F.Supp. 8 (D.Me. 1995), qff'd per curiam, 98 F.3d 1 (1st Cir. 1996), cert, 
denied, 118 S.Ct 52 (1997); FEC v. Christian Action Network . 110 F.3d 1049 (4th Cir. 
1997); Ri ght to Life of Dutchess County, inc. v FEC . 6 F.Supp. 2d 248 (S.D.N.Y. 1998); 
and Virginia Society for Human Life v. FEC . 2(XX} WL 136144 (E.D.Va. 2000). 

Many campaign finance reform advocates ignore the unmistakable direction of court 
precedent upholding First Amendment limitation in this fundamental area, and fail to 
recognize the impact of these decisions on prospects for expanding regulation into areas such 
as "issue advocacy" and "soft money." Reform suj^rters who do acknowledge judicial 
reasoning in this area simply hope for a dramatic reversal of fortune if new laws contrary to 
these decisions are passed anyway. The most disingenuous argument is that "the circuits are 
split," based upon a 1987 decision — FEC v. Furgatch -- that is the most over-cited and 
misinterpreted case in all of campaign finance jurisprudence. 807 F.2d 857 (9th Cir. 1987), 
cert, denied, 484 U.S. 850 (1987). The court in Christian Action Network (cited above) ably 
distinguishes Furgatch and dispenses with its fiituiu relevance. 

What is most remarkable is that the critics of Brad Smith's nomination for the FEC 
claim his conservative views are subversive and radical for accepting consistent court opinion 
about the scope of restrictions upon political speech and activity under the First Amendment. 
It is an indication of arrogance on these issues that opinions of FEC nominees are labeled 
disqualifying only if they oppose broader regulation of political expression. 


J Brad Smith has declared his intention to fully enforce the law as it is written and as 

' interpreted by the courts, and would take an oath to faithfully uphold the law if confuted. 
Not only should that be enough, not only is that position reasonable, it should be the standard 
by which all FEC nominees are Judged. It is those who want the FEC to keep challenging 
judicial precedent and contesting the primacy of the First Amendment that are subversive to 
I the law. It is those who want to push government regulation too far who bear the burden of 
Idefending a radical position. r~ ■ , , — 


Opponents of Smith’s nomination nostalgically yearn for an expansive view of the law 
and for an activist FEC that are neither constitutionally sound nor desirable in practice. They 
have miscast the FEC nomination process as demanding vindication of their point of view. 
That is wrong, and I strongly encourage your committee to ignore the background noise they 
have created. 

Finally, I note that another area of ray professional activity is serving as election law 
consultant to American foundations engaged in democratization programs overseas. In that 



93 


Page Three 

work, i am comftaitly reminded of the merits of vigorous political discourse and competition, 
for which riie United States is widely admired, and also the dangers of unrestramed election 
authentic. Nowhere is the rule of law more important than in legal or ^ministraiive 
restraints upon political rights. In a democracy, any government "watchdog" of political 
activity - even one supposedly motivated ly "r^brm" - must be on a voy short leash- 

Throughout its twenty-five year history, the FEC has generally sought the power to 
subjectively deteraiiite - on a case by case basis, depending on numerous factors and relying 
on the Commission’s divining of motive and intent — which political speech and activity, and 
which political actors, come within its regulatory jurisdiction. Even the most sympathetic 
reading of case law, however, yields no room for doubting diat the door to that power has 
beat by judiciai often in cases brought by the FEC (outside the "ejqn-ess 

advoc^y" area, see, e.g., FEC v. GQPAC. 917 F.Supp. 851 {D.D.C. 1996)). Yet the 
enforcement and iitigatkm strategies of the FEC’s Genera! Counsel still deny the constraints 
of the First Amendotent. They continue to dispnte the constitutional requirement that only 
narrowly defined and objectively discemable standards, inherently less encompassing, are 
suitable for regulation of political speech. The FEC could benefit from a fresh per^xtetive. 

Brml Scutb’s point view on carafimgn Enance regulation is ratirely legitinmte and 
completely jm;rified a consisteat line of judicial precedent. If bis views are somehow not 
seen as "mainsrieatn," that is only because of bias in the media and amemg political eli^ that 
have diielded conventional thinking on campaign finance reform from reality. I hope your 
committee wiU recommend Brad Smith for conEnnadon by the U.S. Senate as a member of 
the Federal Election Commission. 


Sincerely, 



Bob Dahl 
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N CAROOJC >CmOO: O- -AVV •• viSHIv^ 


lIMVERSi’v 


Senator Mitch McConnell 

Chairman of the Senate Rules and Administration Committee 
Senate Russell Office Building Room 30S 
Washington D.C. 20510-1767 


Dear Chairman McConnell: Feb. 15, 2000 

This letter is written in strong suppon of the nomination of Bradley Smith to the Federal 
Election Commission. Professor Smith is one of the truly fine young legal academics in the 
country. I would be proud to have him on my faculty. 

He is a leading expert in his chosen field of election and campaign finance law. His 
importance in this area is clear from objective criteria. He has written on this subject in some of 
our most distinguished law reviews, such as the Vale Law Journal and the Pennsylvania Law 
Review. In particular, his article, Faulty Assumptions and Undemocratic Consequences of 
Ccmpaign Finance Reform, 105 YALE L.J. 1049 (1996), is already a classic in the field- noted 
and debated by almost who write about the subject. His work in general has been cited over 180 
times by other scholars. This is a high citation count and very high for such a young scholar. I 
would venture to say that puts him in the top 10 percent of all law professors in the United States, 
including many who have been in academics far longer than Professor Smith. 

The substance of the writings is superb. He defends the classical ideal of liberty - in this 
case freedom of speech against those who would weaken it. His arguments are direa and 
powerful. For instance, he notes that restrictions on contributions to election campaigns would 
result in less discussion of essential political issues. He also observes that such restrictions would 
not promote equality but would entrench the power of those who already have huge influence on 
the political process- the press and pundits of all kinds. Even if one does not agree with these 
claims, any serious proponent of further campaign finance restrictions must address his careful 
data and analysis. 
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His eminence and analytic d>ilittes d^iy improve both the stature and the 
decisionmaking of the Federal Election Commisdon. A muHimen^er commi^ion is designed to 
accommodate commissioners of various views, indeed, the entire theory of such bodies is that the 
public good emerges from the deliberations of indivichials of differing and independent judgment 
Thus, even those who do not agree with Professor Strath should welcome the appointment of a 
man of his ability for the good of the instiuition. 

Let me close by making a few obsen^tions on Professor South’s public character and his 
fidelity to the rule of law. In the academic world as it is today there are few rewards for 
defending the ideas of liberty that inspired our Constitution. Law professors, particularly those in 
public law, are {as measured by olqective surveys) overwhelmingly on the left . Academic 
appointments and honors are very mu^ influenced this monochromatic political orientation. 
Professor Smith has ntv& for a moment tempered his ideas or diluted his ar^iments for the sake 
of advancement. In my view, that shows he will fearlessly and without fear or favor cany out the 
law according to his oath of office. There is no higl^ recommendation than I can give for a 
prospective officer of the Umted States. 


Sincerely yours, 

John O. McGinnis 
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February 18. 2000 


United States Senate 

Committee on Rules and Administration Re; Confirmation Hearing for 

Russell Senate Office Building Professor Bradley A. Smith 

Room 305 

Washington, D.C. 20510 


Dear Chairman McConnell: 

It is with great pleasure that I write the Committee and offer my support for the 
confirmation of Professor Bradley A. Smith as a Commissioner of the Federal Election 
Commission.' 

I offer this support for Professor Smith based upon my knowledge of his extensive 
writings regarding federal election laws which reflect both his comprehensive knowledge of the 
complex legal and constitutional issues involved in federal election law and his sensitivity to the 
First Amendment values which permeate this area. 

It is important to the future of our democracy that those who are appointed to the Federal 
Election Commission are sensitive to and respectful of the First Amendment rights of free speech 
and association that are subject to limited regulation by the Federal Election Campaign Act 
which the Federal Election Commission administers. Unfortunately, until recently, the FEC has 
showed insufficient respect for these First Amendment values in its efforts 10 regulate and 
prohibit speech that might have any influence on federal elections. The result has been numerous 
defeats in federal courts as the FEC’s regulations and enforcement actions have been overturned 
on First Amendment grounds. See The FEC’s EXPRESS War on Free Speech (1996): Bopp& 


'I write these comments based upon my extensive experience as a practitioner, 
commentator, and litigator on First Amendment and election law issues. A summary of my 
resume is attached. 
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Coleson. The Firsi Amendment Is Not A Loophole: Frotecting Free Expression in The Elecnon 
Campaign Context, 28 U.W.L.A. Law Rev. 1 (1997). While the FEC's efforts to expand its 
power to regulate cherished First Amendment freedoms have suffered uniform defeat in the 
federal courts, the cost of such efforts on First Amendment values has been great. Since the 
opinions of Professor Smith fit squarely within the overwhelming body of federal coun decisions 
in this area, he vvould be a welcome and worthy addition to the Commission. 


The critics of Professor Smith, i.e.. Common Cause, Democracy 21, and the Brennan 
Center for Justice, have claimed that his appointment would be “at odds with any notion of fair 
and effective enforcement of the federal cami^ign finance laws.’* Letter from Donald Simon. 
Acting President Common Cause. Fred Wertheimer, President Democracy 21, and E. Joshua 
Rosenkxanz, Executive Director Brennan Center for Justice, to President William Clinton (June 
3. 1999). How'ever, the criticism of the^ groups n^ds to be understood in the context of what 
they mean by “fair” and “effective*' enforcement of federal campaign finance laws. For over 25 
years. Common Caiee, and more recently Democracy 21 and the Brennan Center, have been the 
principal cheerleaders for the FEC’s failed effort to regulate free speech and association rights 
protected by the First Amendment. Thus, what they view as “fair” and “effective” the federal 
courts’ have viewed as unconstitutional intrusions on the First Amendment that threaten our 
democracy. These groups want to impose a litmus test on appointees to Ae Federal Election 
Commission - the appointees must share their disdain for Ae limits imposed by Ae First 
Amendment on Ae FEC and must pledge to continue the EEC’s failed 20 year war on Ae First 
Amendment. The Senate should reject this proffered litmus test and confirm Professor SmiA. 

In their zeal to oppose Professor Smith, these critics have distorted his record and claimed 
that his positions are outside the mainstream. To the contrary, any comparison of Professor 
SmiA’s academic writings and public siaiemems wiA the federal court decisions in this area 
demonstrate that Professor Smith's statements and positions have been endorsed by the 


overwhelming weight of federal court opinion. This comparison is provided below. 


One example of Professor Smith s writings, which reveal his proper understanding of the 
First Amendment, is his rejection of the “level the playing field” justification for government 
regulation of speech. In conformity with the unanimous opinion of Ae federal courts. Professor 
SmiA has explained that “[t]he plain purpose of Ae First Amendment was to limit the authority 
of government to regulate speech." and therefore, efforts to enhance the voice of others is 
“‘wholly foreign to the First Amendment.”* Smith, Money Talks: Speech. Corruption. Equality, 
and Campaign Finance. 86 Geo. L.J. 45. 76 (1 997) {quoting Buckley v, Valeo. 424 U.S, 1 . 48-49 
(1976)). 


Contrary to this understanding, however. Ae critics of Professor SmiA liave con,sisientiy 
sought to seize the power of government to suppress speech to “level the playing field.” The 
federal courts, however, have not hesitated in rejecting Ais effort. In Georgia Slate Conference 
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of NAACP Branches v, Cox, for instance, in a lawsuit filed by a “campaign reform" group 
opposing Professor Smith, the Eleventh Circuit Court of Appeals refused to "recognize the right 
to equal influence in the overall electoral process." 1999 WL 603925, at *4 (1 1th Cir. 1999) 
{citing Federal Election Commission v. Massachusetts Citizens For Life. Inc.. 479 U.S. 238. 257 
( 1 986) (“Political ‘free trade* does not necessarily require that all who participate in the political 
marketplace do so with exactly equal resources.")(citaiions omitted)); Buckley. 424 U.S. at 48-49 
("[T]he concept that government may restrict the speech of some elements of our society in order 
to enhance the relative voice of others is wholly foreign to the First Amendment.”)(citations 
omitted)). 

The "reformers’” real agenda behind opposing Professor Smith’s nomination is not 
because his positions are unconstitutional or unsupportabie; indeed, the opposite is true. Rather. 
Professor Smith’s views regarding the importance of First Amendment values are inconsistent 
with the “reformers”* unconstitutional efforts to regulate free speech. In their quest to “level the 
playing field” by imposing restrictions on our cherished right to political speech, the "reformers'* 
have tried to distract this Committee and the public from the real issue - whether Professor 
Smith possesses the requisite qualifications. These he possesses in spades. 

(1) Issue Advocacy and Express Advocacy 

Professor Smith has written that “[ijssue advocacy is firmly protected by the First 
Amendment.” Smith, Soft Money. Hard Realities: The Constitutional Prohibition on a Soft 
Money Ban,24 }..Legis. 179, 196(1998). Furthermore, he has opined that vague definitions of 
issue advocacy are unconstitutional. Smith. The Sirens ' Song: Campaign Finance Regulation 
and the First Amendment, 6 J.L. & Pol’y 1,33 (1 997) (“The vague definition of issue advocacy 
speech to be regulated.” not using “phrases as 'elect.' 'defeat’ and ‘support.’” “fails to draw the 
Buckley bright line and instead, opens up virtually all political speech mentioning a candidate to 
government regulation.”). Professor Smith is concerned that vague definitions of issue advocacy 
require regulators “to probe past actions and comments by the speaker in an effort to determine 
the speaker’s true motivation. This will have a chilling effect on speech and will further take 
political debates out of the electoral arena and into the courts.” Id. As a result. Professor Smith 
has written that express words of advocacy, rather than an intent or purpose of influencing, are 
required before any regulation of a communication is constitutionally permissible. Smith, Soft 
Money. Hard Realities. 24 J. Legis. at 187-194. 

Not only is federal case law entirely consistent with these positions, it is overwhelmingly 
so. See Buckley v. Valeo, 424 U.S. 1 , 43-44 ( 1 976): Federal Election Commission t'. 
Massachusetts Citizens For Life. Inc.. 479 U.S. 338 (1986); Iowa Right to Life Comm.. Inc. v. 
Williams, 187 F.3d 963. 969-970 (8th Cir. 1999);; North Carolina Right to Life. Inc. v. Bartlett. 
168 F.3d 705. 712-713 (4th Cir. 1999); Virginia Society for Human Life, Inc. v. Caldwell. 152 
F.3d 268, 274 (4th Cir. 1998); Brawnsburg Area Patrons Affecting Change v. Baldwin. 137 F.3d 
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503, 506 (7th Cir. 1 998); Virginia Society for Human Life v. Federal Election Commission. No. 
CIV.A. 3:99CV559, 2000 WL 136144 (E.D.Va. January 4. 2000); Federal Election Commission 
V. Christian Action Network. llOF.Sd 1049 (4th Cir. 1997); Maine Right to Life Comm.. Inc. v. 
Federal Election Commission.^XAY. Supp. 8, 12 (D. Me.), 98 F.3d 1 (1st Cir. 1996): 

Federal Election Commission v. Christian Action Network, 894 F. Supp. 946 (W.D. Va. 1995). 
aff’d per curiam, 92 F.3d 1 1 78 (4th Cir. 1 996); Faucher v. Federal Election Commission. 928 
F.2d 468, 472 (1st Cir. 1991); Federal Election Commission v. Central Long Island Tax Reform 
Immediately Comm., 616 F.2d 45, 53 (2d Cir. 1980)(ew banc)-. Federal Election Commission v. 
Freedom 's Heritage Forum, Civil Action No. 3:98CV-549-S (W.D. Ky. 1999); Federal Election 
Commission v. The Christian Coalition, 52 F. Supp.2d 45, 61 (D.D.C. 1999); Kansans for Life. 
Inc. V. Gdede, 38 F. Supp.2d 928, 935-37 (D. Kan. 1999); Right to Life of Mick. Inc. v. Miller. 

23 F. Supp.2d 766 (W.D. Mich. 1998); Planned Parenthood Affiliates v. Miller. 21 F. Supp.2d 
740. 743 (E.D. Mich. 1 998); Right to Life of Dutchess County, Inc. v. Federal Election 
Commission, 6 F. Supp.2d 248 (S.D.N.Y. 1998); Clifton v. Federal Election Commission. 927 F 
Supp. 493, 496 (D. Maine 1996), affi d on other grounds. 1 14 F.3d 1309 (1st Cir. 1997); West 
Virginians for Life, Inc. v. Smith, 919 F. Supp. 954, 959 (S.D.W.Va. 1996); Federal Election 
Commissionv. Survival Educ. Fund, Inc., 1994 WL 9658, at *3 (S.D.N.Y. Jan. 12, 1994), affi d 
in part and rev 'd in part on other grounds, 65 F.3d 285 (2d Cir. 1995); Federal Election 
Commission v. Colorado Republican Fed. Campaign Comm., 839 F. Supp. 1448, 1456 (D. Colo. 
1993), rev’d, 59 F.3d 1015 (10th Cir. 1995), vacated and remanded on other grounds. 116 S. Ct. 
2309 (1996); Federal Election Commission v. NOW, 713 F. Supp. 428 (D.D.C. 1989); Federal 
Election Commission v. AFSCME, 471 F. Supp. 315, 317 (D.D.C. 1979). Most recently. Justice 
Kennedy, in his dissent, stated that “[ijssue advocacy, like soft money, is unrestricted.” Nixon v. 
Shrink Missouri Government Stale PAC, 2000 WL 48424 (Jan. 24, 2000) (citing Colorado 
Republican Fed. Camp. Comm. v. Federal Election Commission, 518 U.S. 604. 616 (1996)). 

(2) Soft Money 

Professor Smith has also opined that a ban on soft money contributions to political parties 
would be, under clear, well established First Amendment doctrine, constitutionally infirm. See 
Smith, Soft Money. Hard Realities, 24 J. Legis. at 1 80. This is also a widely held view that is 
supported by recent United States Supreme Court precedent. See Nixon v. Shrink Missouri 
Government State PAC, 2000 WL 48424, at * (January 24, 2000)(Kennedy, J., dissenting)C‘Soft 
money may be contributed to political parties in unlimited amounts.”); Colorado Republican 
Fed. Campaign Comm, v, Federal Election Commission, 518 U.S. 604, 616 (1996); Citizens 
Against Rent Control v. City of Berkeley, 454 U.S. 290, 299 (1981 ); First National Bank v. 

435 U.S. 765, 777, 790 (1978); SucWey-v. Pii/eo. 424 U.S. 1,55-59(1976). However, 
Professor Smith has not argued that no ban on soft money would be permissible. Consistent with 
cases permitting regulation of communications containing express advocacy, Professor Smith has 
stated that it may be possible to prohibit soft money expenditures by political parties for express 
advocacy communications. Soft Money, Hard Realities, 24 J. Legis. at 1 99. However, he has 
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also stated that all political party advocacy cannot be deemed express advocacy, and therefore 
contributions to political parties may not be banned. Id. at 195-96. This assertion is also well- 
grounded in the Supreme Court’s decision in Colorado Republican. 1 16 S. Cl. at 2316. 

(3) Contribution Limits 

Professor Smith has also argued that "arcane restrictions on contributions” should be 
lifted because they have “decreased the influence of regular people,” increased fundraising by- 
candidates. made candidates more dependent on special interests who can provide this cash, and 
increased evasion of contribution limits. Smith, Campaign Finance Laws Baci^ire on Public. 
Cato Institute, January 1 7, 1 997. More generally. Professor Smith has argued that “efforts to 
regulate campaign finance have, for the most part, had deleterious effect for our democracy’." 

The Siren 's Song. 6 J.L. Policy at 42. 

The view that contribution limits should at least be raised, if not lifted completely, is also 
widely held, both among legislators and by the courts. Many Congressman, including Senator 
McConnell, have expressed support for raising the contribution limit for federal races on grounds 
similar to those express by Professor Smith. In addition, while contributions limits are not per se 
unconstitutional, as the Court ruled in Buckley recently reaffirmed in ShrinkPAC. numerous 
state contribution limits have recently been struck down as too low, once again echoing Professor 
Smith’s concerns. See Day v. Holahan, 34 F.3d 1356 (8lh Cir 1994); Carver v. Nixon, 72 F.3d 
633 (8th Cir 1995); Russell v. Burris, 146 F.3d 563 (8th Cir. 1998); Wilkinson v. Jones: 876 F. 
Supp. 916 (W.D.Ky. 1995)', Shrink Missouri Gov't PAC v. Maupin, 892 F. Supp. I246(E.D.Mo. 
1995), afT d, 71 F.3d 1422 (8th Cir. 1995); National Black Police Ass'n v. District of Columbia 
Bd. of Elections and Ethics, 924 F. Supp. 270 (D.D.C. 1 9%); Arkansas Right to Life v. Butler. 
983 F. Supp. 1209 (E.D. Ark. 1997). aff-d. 146 F. 3d 558 (8th Cir. 1998); California ProLife 
Council Political Action Committee v. Scully, 989 F. Supp. 1282 (E.D. Cal. 1998), 164 F.3d 

1 1 89 (9th Cir 1 999); Citizens for Responsible Government State Political Action Committee v. 
Buckley, 60 F. Supp.2d 1066 (D.CoIo. 1999).- 


^In addition, some members of the Court have even endorsed the view that all contribu- 
tion limits are unconstitutional. See Colorado Rep. Fed. Campaign Comm. v. Federal Election 
Commission, 518 U.S. 604, 642 (1996) (Thomas, J., concuning in the judgment and dissenting in 
part) (Justice Thomas observed that simply because a few individuals might corrupt the political 
process by making large contributions, this docs not warrant preventing many more individuals 
from making contributions that will not.); ShrinkPAC, 2000 WL 48424 (Kennedy, J., dissenting) 
(“The melancholy history of campaign finance in Buckley’s wake shows what can happen when 
we intervene in the dynamics of speech and expression by inventing an artificial scheme of our 
own.”). 
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(4) Disclosure Requirements 

Also in agreement with Buckley are Professor Smith’s views concerning the importance 
of disclosure laws. Professor Smith has slated that “(djisclosure allows both individuals and 
groups to fulfill their desire to participate freely in the system,” Siren 's Song at 1 8, and that 
“[d]isclosure, in turn, provides voters with infomiation that should deter improper legislative 
behavior.” Id. The Buckley Court found that '‘disclosure provides the electorate with 
information ... in order to aid the voters in evaluating those who seek federal office.” Buckley^ 
424 U.S. at 66-67. and that disclosure also ‘‘deter[sj actual corruption” by "exposing large 
contributions and expenditures to the li^t of publicity.” Id. at 67. 

Professor Smith’s Qualifications 

In addition to the feet that Professor Smith’s views are well within the mainsire^ of 
opinion on federal election law issues,^ he is also eminently qualified and suited for the post of 
Commissioner. Not only is he well qualified by experience and training, he offers a fresh 
approach to how this agency should operate. 

In particular, he has already given thoughtful consideration to how the Federal EI«:tion 
Campaign Act could be more effectively enforced. In so doing, he has |»’oposed five criteria by 
which any campaign finance system ought to be measured. See Smith, Some Problems With 
Taxpayer-Funded Political Campaigns, 148 U.Pa.L.Rev. 591, 593 (1999). An examination of 
this proposal demonstrates that, not only can he administer and enforce the law, he will be an 
asset, rather than a hindrance, to the Commission in adopting new constitutional rules to enforce 
the FECA. 

Administrability: First, a system of campaign finance should be easy to administer. 


^ As one indication of the acceptance of his views, courts have relied upon and cited his 
works. See Nixon v. Shrink Missouri Government State PAC, 1 20 S. Ct. 897, 925 
(2000){Thomas, J., dissenting) (citing Smith, Faulty Assumptions and Undemocratic Conse- 
quences of Campaign Finance Reform, 105 YaleL.J. 1049, 1061 (1996)); Toledo Area AFL-CIO 
Council V. Pizza, 154 F.3d 307, 319 (6th Cir. \99Z) (quoting Smith, Money Talks; Speech, 
Corruption, Equality, and Campaign Finance, 86 Geo. L.J. 45, 67 (1997)); McLaughlin v. North 
Carolina Board of Elections, 850 F. Sup^. 373, 388 (M.D. N.C. 1994) (citing Smith, Judicial 
Protection of Ballot- Access Rights: Third Parties Need Not Apply, 28 Harv. J. on Legis. 167, 

215 n. 252(1991)). 
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Flexibility: Second, it should be flexible - able to adapt quickly to changing political 
environments, new technologies, and evolving campaign techniques. 

Opponunity: Third, it should, if not i^essarily foster more candidacies and entries into 
politics by political newcomers, at least not overly discourage such challenges. 

Competitiveness; Fourth, it should, if rxjt neces^ly promote more competitive races, at 
letisl not overly insulate incumbents from challenge. 

Commmiication; Finally, it should provide candidates with adequate funds to 
communicate with and educate voters. 

Id. at 593. These criteria are hardly contn)v«sial, yet Professor Smith has stated that these are 
goals that "any campaign finance system” ought to strive to meet. Id. 

In discussing tiie criterion of “administrability,” Professor Smith indeed states dial 
“[w|hen it comes to ease of administration, no system can beat that of a private, unreguiated 
system of funding.” Id. at 594. However, Professor Smith also goes on to acknowledge that die 
United Stetes does not have such “an unregulated system of private finance, but rather one that, 
at the federal level, is quite heavily regulated.” Id. And he continues, not by calling for an end 
of this regulation, but by analyzing how government financing of campaigns could actually 
reduce administrative costs. Id. at 595. Professor Smith not only does not “criticiz[ej 
government financing,” id. at 593, but he suggests ways that the current presidential financing 
law could be better administered. It is, therefore, quite inaccurate, and grossly misleading, to say 
that Professor Smith “is on record for the position that the federal campaign laws are. in their 
entirety, unconstitutional.” Letter from E)onald Simon, Acting President Common Cause. Fred 
Wertheimer, President Democracy 21, and E. Joshua Rosenkranz, Executive Director Brennan 
Center for Justice, to President William Clinton (June 3, 1999). In fact, the Supreme Court’s 
decision in Nixon v. Shrink Missouri Government State PAC, 120 S. Ct. 897 (2000), confirms the 
correctness of Professor Smith’s fifth criterion. In ShrinkPAC, the court held that contribution 
limits may not be so low as to impede the ability of candidates to amass the resources necessary 
for effective advocacy. 

In addition. Professor Smith's approach would seem to avoid embroiling the Commision 
in yeare of administrative inveslig^ions. only to have the federal courts reject these expensive 
and wasteful enforcement actions. See Benjamin Weiser and Bill McAllister, The Little Agency 
That Can V, Washington Post, February 12, 1997, at AOl fTederal courts have repeatedly gutted 
the agency’s enforcement efforts.”). Professor Smith’s nomination and confirmation would be 
another step towards a reversal of the Commission’s string of court defeats. 
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The Senate has previously nominated ^ «)nfinned three Commissioners who have 
brought much-needed new blood to the Comim^ion. New blood ts desperately needed as “a 
sua:esstofi of president have appotnt«i pliant commissioners who rarely displayed get-tough 
independence.** See Benjamin Weiser and Bill McAllister, The Little Agency That Can 'r, 
Washington Post, February 12, I997,atA01. What once was a passive Commission, that was 
'‘both a symbol of a dysfiinctional electoral system and a lightning rod for criticism,” id., has 
now become a more proactive Commission, beginning to address problems that have plagued the 
Commission, and its administration and enforcement of the FECA, since its inception. 

The confimiation of Professor Smi^ umuld continte this trend that is beginning to restore public 
confidence in the ability of the Commission to fairly and effectively enforce federal election 
laws. 


Finally, as many have experienced firsihartd, it is not always what your friends say about 
you tlat is most revealing, but your opponents say. Even individuals in academic 

disagreement with Professor Smith have acknowledged the substantive conuilmtion his v^itings 
have made to the study of election law. In responding to some of Professor Smith’s views. 
Jeremy Paul called Professor Smith a “distinguished campaign finance expert(]," and slated, 
“[djespite oar disagreements, however. Professor Smith’s comments are characterized by 
professional couitcsj and a refreshing generosity of spirit.” Paul, Structuring Campaigns: A 
Reply To Professors Foley and Smith, 30 Conn L. Rev. 897, 904 (1998). 

The Senate should confirm Professor Smith without any unnecessary delay, 

Sincerely, 


BOPP, COLESON & BOSTROM 



JamWBopp, Jr.( 
Heidi K. Meyer 
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SUMMARY OF RESUME OF 
JAMES BOPP,JR. 

James Bopp. Jr. is an attorney wirii tiie law fen of Bopp, Coleson & Bosirom in Terre 
Haute, In. and with the law firm of Webster. Chamberlain & Bean in Washington. D.C. His law 
practice concentrates on first amendment cases regarding political free speech and free exercise 
of religion and constitutional law cases regarding pro-life issues. He represents numerous 
not-for-prolit organizations, political action conunittees. and political paity committees, 
siiciiiding the National Ri^t to Life Committee, Christian Coalition, and the Republican 

National Committee. 

Mr. Bopp’s extensive federal and state election law practice includes successful federal 
litigation striking five sets of Federal Election Commission regulations in cases including 
Faucher v. FEC, 928F.2d468 (IstCir. 1991), Maim Right to Life Committee v. FEC^ 98 F.3d I 
( I St Cir, ! 996) and Minnesota Citizem Concerned for Life v. Federal Election Commission, 1 1 3 
F.3d 129 {8th Cir. 1997). In acfefition, Bopp has successfully challenged state election laws in 
over two dozen states on free speech grounds, including winning the seminal cases of Day v 
Holahan, 34 F.3d 1356 (8th Cir. 1994), and New Hampshire Right to Life Political Action 
Committee v, Gardner, 99 F.3d 8 (1st Cir. 1996). Finally. Bopp has successfully litigated several 
redistrictjng cases, including La Porte County Republican Cerural Committee v. Board of 
Commissianers, 43 F.3d 1126 (7th Cir. 1994). 

Because of Bopp’s expmise in election law, he has testified on campaign finance reform 
before the United Slates Senate Committee on Rules and Administration and before the United 
Stales House Committee on House Administration and the Subcommittee on the Constitution of 
die United States House Judiciary Committee. Bopp has published three leading law review 
nicies on election law entitled The First Amendment Is Not A Loophole: Protecting Free 
Expression in the Election Campaign Context, 28 UWLA Law Rev. 1 (1997), Constitutional 
Limits on Campaign Contribution Limits, 1 1 Regent U. Law Rev. 235 {1998-99) and ,4// 
Contribution Limits Are Not Created Equal: New Hope in the Political Speech Wars. 49 
Catholic U. Law rev. 1 1 (1999). He has also published opinion pieces in The Washington Post 
and The Washington Times. 

Mr. Bopp currently serves as Genera! Counsel for the James Madison Center for Free 
Speech and as Chairman of the Election Law Subcommittee of the Free Speech and Election 
Law Practice Group of the Federalist Society. 
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ur-r oeNciui coukai - si*n 


March 3,2000 



The Honorable Mitch McConnell, Jr., Chainnan 
Sams Rules C<»mniRee 
United States 

30S Russel! Senate Office Building 
Washington, D.C. 20510 

Dear Sector Mi^oiuiell; 

1 am writing to express my support for die President’s nomination of I^fessor Bradley 
A. Smith to serve on the Federal Election Commission- Professor SmiUi is well qualified for this 
posittoQ. His confinnation vritl strengthen the FEC and help ensure that it acts within the 
constraints imposed by the First Amendment. 

Prof^sor Smith is one of die leading electton law scholars in this country. He has 
puldislKd numerous articles in scholarly journals, inclixiing the law journals of Vale, 
Georgetown, Comeil, Connecticut, and Petmsylvania. His writings demonstrate a keen intellect, 
intellectual integrity, and knowledge of and commitment to the rule of law. Traits such as these 
will serve him well as an FEC Commissioner. As Chairman of the Subcommittee on the 
Constitution in the House, I invited Professor Smith to testify before the Subcommittee at a 
hearing on free speech and campaign finance reform in Febmaty of 1 997. His testimony was 
iosightfiil and belpfiil to the Subcommittee. 

Professor Smith has been criticized by some for his views on the consiiTutionaliiy of 
certain regulations of political campaign speech. These views, it is said, suggest that he would 
be unwilling to *"appiy the law” as a Commisskmer. But this criticism i^ores the fact that 
Professmr Smith has clearly stated that as an FEC commissioner he will a]^ly the law as it has 
been written by Congress and interpreted by the Supreme Court, regardless of what his private ] 
views on the matter may be. ^ "" ■ ■■■ ■■■ 

Moreover, Profesor Smith’s respect for First Amendment freedoms will clearly serve to 
strer^dien the FEC, an agency that has a disturbing history of disregarding the First Amendment 
rights of those engaging in political campaign activity. For example, one recent study indicates 
that since die Supreme Court's decision InBuckleyv. 424 U.S. I (1976), the FEC has lost 
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eight major cases in which it has attempted to its regaiatory authority to politica] speech 

that is clearly protected by the First Amendment, as interpreted by the Court in Buckley. In one 
of those cases, two judges on the United States Court of Appeals filed a separate concurring 
opinion criticizing the FEC for its “insensitivity to First Amendment values." and “abuse of 
power.'’ F£Cv, Central Long Island Tax Reform Immediately Comm.. 6}6F.2d45. 54-55 (2d 
Cir. 1980) (en banc) (Kaufman. C.J., jolrndhy Oakes. J., concurring). 

For these reaK>ns, I hope that you will move to confinn Professor Smith to this important 
post as soon as possible. 

Sincerely yours, 

Charles T. 

Chainnan, Subcommittee on the Constitution 


'/c 
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University 


1801 Euclid Avenue 
Cleveland. Ohio 44 1 15-2223 
Telephone. {2l6l 667-2344 
PAX: <216>6e7-688*- 


Fdinian- 15. 2000 

Senator Mitch McConne!! 

Chairman. Committee on Rules and .Administration 
SR 305 

Ru^il Building 
Unit^ Sl^s Ser^e 
Washin^m D C. ^510 

Attention; Andrew Siff. Counsel 

Dear Senator McConnell: 

I am ver> pleased to suppcnt the appointment of Professor Bradley Smith to the Federal Eleaions 
Commission. I have known Professor Smith for man> years I have worked v\ ith him in the 
Buckeye Institute, a public policy organization in Ohio And I am familiar with and admire his 
writings immenseK'. 

j The first and most anportant attrilwte to at^weciate in Professor Smith is his integhtv . ^H e has a 
real sense or toe moral i^ligatioiis of whatwcr office he holds As an academic he is^mmitted 
to objective, well-researched writings As a teacher, he focuses on the development of each of his 
students. As a public office holder, he would fUlBil the duties of the ofTice with consistencs and 
integrity. 


i ln ail of these activities. Professor Smith is first and foremost dedicated to the rule of law He 
do« ncA believe that laws are an excuse to enfevee personal ^endas, or a cover b\ which one 
undermines the elective branches w'ith one's own ideoiog\'. Whatever his view's of the laws 
governing elections, you will be able to count on his full and complete dedication to enforcing 
them as Congress intended. Those who oppose him because of his well-argued views on 
campaign finance merely project what they thems elves would do if they were in an office of 
responsibilicy. Not so for Professor Smith. | He is a cemservative in ail the Best senses of the word. 
W IS sett-restr^eii, respectful of democratic accountabilitx', and forthright. He is the kind of 
office holder dus country very much needs. 

I very much regr^ that in this coumiy . we are now witnessing a drive for ideological uniformity. 

It may simply be a reflection of executive leadership we have seen for the last eight years, but 
there is, frankly, much too much manipulation of political power for personal and ideological 
ends. In contrast to this unfortunate practice, a man like Bradle> Smith is all the more admirable 
I most strongly urge you to approve this most honorable, inieliigeni, and worthy man 
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Hon. M«ch McConneH 

Chairmai, Rules and Administration Committee 
United States Senate 
Washington, DC 20510 

Dear Chairman McConnell; 

1 am writing in su} 5 >onol tbe nomination of Prof. Bradley A. Smith lor a seat on the 
Federal Election Commission. As you know, ! have written, spoken, and testified often on the 
constitutional, legal, and policy aspects of campaign finance. In the course of doing so. I have 
become quite familiar with the scholarly work of ftof. Smith. I can assure you thK his 
scholarship is firsi-ratc, he has an excellent mmd. and, of particular importance, he i# 
intellectually honest. 

Given those qualities, 1 muK confess that ! am appalled, but not surprised, at some of the 
interest group and aiitoria! reaction the nomination has prompted. Groups like Common Cause 
have long called for radical restrictions on campaign conoibunons and expenditures. Frof. Smith 
has argued that such reactions would be unconstitutional — and the courts, whm &ced with FEC 
effort to impose diem, have repeatedly agreed with him. Thus, to call him ''radical," as those 
groups do, is to turn matters on their head. One imagines that the great fear of such groups is that 
Prof. Smith will not be, in their sense, radical enou^i — that on the commission, as a Fcbmary 1 1 
Washington Post editorial put it, he would oppose “robust enforcement of campaign enforcement 
laws.” 



To the wmtrary, my acquaintance with Prof. Smith, who is an adjunct scholar of die Cato 
Institute, convinces me that he will draw carefiit distinctions between what the law does and does 
not require by way of enforcement, ^i ^tever his views on tantcular aspects of the !^. he ^li~ 
not ignore violations, as too often happens today. But neither will he pursue the kind of ‘‘robust 
anforcement” that led the U.S. Court of Appeals fijr the Fourth Circuit recently lo lake ihc 
extra(»dinary step of ordering the FEC to pay die oj^iosing parties legal fees. In that case (FEC 
V, Christian Action h/erwork, 1 10 F.3d 1049, 1064 (1997)), the court said that the FEC’s argument 
was so thoroughly coturary to “une quivocal Supreme Court and other authonty" that it “simply 
-cann(tt_be advanced in good faith. ' ^ Soroe may call such enforcement “robust, In truth it is an 
abuse of the law, the publtc'trust,' and the taxpayers’ money. And, more important still, it burdens 
and chills the rights of every American, which the First Amaidmeni was written to protect. 

For those reasons. I recommend Prof. Smith withcKi! reservation. 

Yours tndy. 

3 

i' • 

Roger Pi ion 


Cato Institute • looo Massackaetts Ave.. N.W. ♦ Washington. EXC. zoooi 


(joa) S4’*o2oo • Fitx: (202) 842-5490 
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March 2, 2000 


eoe-ooi-rs&s 
tjlx fioe-iiui-ue'ii 


Chairman Mitch McConnell 
Senate Rules Committee 
Russell 305 
United States Senate 
Washington. D.C. 20510 

Re: Appointment oj Bradley A. Smith to the Federal Election Commission 
Dear Senator McConnell: 

I write to express my strong support for the nomination of Professor Brad Smith 
to the federal Election Commission (“FEC”), and 1 urge you to confirm him to the post. 
Brad Smith can and will make a positive contribution to the workings and effectivencs.s 
of the FEC. and his confirmation can only have a salutary effect upon the practice and 
preservation of our constitutional freedoms undw the First Amendment. 

I cume lo my assessment uf Professor Smith and his potential on Uic FEC from 
my experience as a practitioner and litigator who focuses on federal constitutional rights, 
including the First Amendment ’ In the course of my career in private practice, I have 
succes.sfuliy litigated claims, at both the trial and appellote levels, against the federal 
government and its individual officers for the violation of First Amendment rights of free 
speech, assembly, and the right to petition dw government for redress of grievances. 
Previously, I served for three years as Assistant General Counsel of the Federal Bureau of 
Investigation, where my duties included the defimse of civil litigation against the Bureau 
and its Agents for the alleged violation of consiitutitMial rights, often to include First 
Amendment rights. I have also participated continuousiy in academic and professional 
organizations, fora, and continuing le^ education events, to maintain currency in the 
state of constitutional and First Amendment law. 

It is against this professional background that I can confidently a.s.sert to you and 
your committee that Professor Smith's views residing campaign finance, election law, 
and the Constitution in general arc well wiihin Uie estabiisbed mainstream of prevailing 
legal thought. Professor Smith’s approach to constitutional issues reflects the famous 
statement of Chief Justice John Marshall, that we should never forget that “it is a 


' A j«ummary of my resume is attached. 
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consiituUnn lhai we are expiiunding" - lhai is* the governing document that constauiex 
the federal government by delineating ^^4tat it can and cannot do. Professor Smith 
accordingly starts from the first principle that the Constitution, and in particular the first 
Amendment, operates to place limits on the federal government, while maximizing the 
liberty of every' individual and group in our country to take part in political speech, and 
thereby to contribute to the nation's self-government. As an FEC member, would take 
care to assure that any enforcement action by the Commisston would have a sound basis 
in the authority of the Constitution, the laws passed by Congress, and those reasonable 
regulations the FEC may properly administer in conformity with the expressed intent of 
the Congress. This view is solidly within the mainstream; indeed, it remarkably pamllcls 
the renowned and widely accepted view of one of my earlier mentors, then-Dean of 
Stanford Law School John Hart Ely, who wrote in his acclaimed work Democracy and 
Distrust that the underlying principle of the Constitution is to assure the “unblocking of 
the channels of political change." 

It is therefore ironic to contrast these views with the positions assened by 
Professor Smith’s detractors that his interpretations are “radical" and “outside the 
mainstream." I personally have had recent occasion to litigate against the principal 
detractor of Professor Smith, the Brennan Center for Justice at New York University 
School of Law, on a case that amply demonstrates the extreme positions they espouse. In 
the appeal now pending before the United States Court of Appeals for the Fifth Circuit, 
styled Southern Christian Leadership Conference, et al. v. Supreme Court of Louisiana. 
No. 99-30895, the Brennan Center is leading a full blown challenge to the rules of 
attorney practice adopted by that State's Supreme Court, which restrict the privilege 
formerly accorded to certain law students to appear in Louisiana state courts under 
acadeinic supervision in the context of their law studies. The new Louisiana rules left 
untouched the freedom of law school graduates to apply for and gain admission to the 
bar: the freedom of admitted attorneys to represent any public interest group or other 
indigent client; and the freedom of every in^vidual and group in Louisiana to seek out 
and obtain counsel willinB to represent them. It » well established under federal and stale 
law that there is no per se right for nonlawyers to represent others in court. Nonetheless, 
the Brennan Center vehemently contends that (he new rules are an unconstitutional 
burden upon the First Amendment rights of the law clinic students and the neighborhood 
groups whom they have in the past solicited for litigation against certain unpopular 
industries in Louisiana. 

The Brennan Center, as I pointed out in my brief to the Fifth Circuit, is engaged in 
an attempt to invoke the power of the federal government to interfere and overrule the 
internal processes of a state court, in the name of parties who are unharmed, to create and 
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preserve rights that do not exist, ail in furtherance of a groasi> disioried view of the First 
iVmendment and a deliberate iterance of tte federal structure of our nation's 
govemmcni. This is quite the antithesis of Professor Smith’s knovm values, in that he 
views the First Amendment as a bulwark and a shield to protect from federal interference 
ail citizens’ rights to speech and assembly, rather than as a sword wielded to advance a 
narrow political i^nda. 

For all of these reasons, I am hqipy to recommend you conHrm the appointment 
of Professor Brad Smith to the FEC. If I can be any further assistance to you and your 
committee in the future, please do not hesitate to call upon me. 


Re^>ectfully submiued, 
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l^atMonal LtCgai ^nd 
Paiicy Centew 

703-847-3088 • fax 703-847-6969 
1309 Vincent Place • Suite 1000 • McLean, VA 22101 



March 1 , 2000 

Senator Mitchell McConnell 
Chairman 

U S. Senate Committee on Rules & Administration 
SR-305 

Washington, DC 20510 
Dear Chairman McConnell: 

I am writing to endorse the nomination of Professor Bradley A, Smith as 
commissioner of the Federal Election Commission. 

Over the last two decades. I have seen the consequences that flow from a 
Federal Election Commission pursuing an agenda bent on restricting the political 
speech rights that are essential to our democratic system. As treasurer of a major 
political committee in the early 1980's, I participated in two lengthy legal battles before 
the Supreme Court of the United States when the FEC sought to deny the rights of 
citizens to participate in independent expenditure campaigns. (Federal Election 
Commission v. National Conservative Political Action Committee, et. al.. 470 U.S. 480; 
105 S. Ct. 1459) 

More recently, the FEC has used litigation to attempt to expand its authority at 
the expense of essential First Amendment rights to free speech. For the most part, 
courts have rejected the FEC's attacks on political speech. 

Professor Smith has shown that he is sensitive to the First Amendment 
concerns in any undertaking to restrict political speech. In a 1997 article in The 
Journal of Law and Policy, he addressed this point directly when he wrote: 

Historically, fights over the First Amendment have 
focused on the extent to which this language 
protects commercial speech, pornography, hate 
speech, or fighting words. Few have suggested 
that it does not or should not cover political speech. 

Yet, political speech is precisely what campaign finance 
reforms seek to regulate, with ever increasing scope 
and vigor. 
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As Chairman of the National Legal and Policy Center (NLPC), a government 
ethics watchdog group, I am especially concerned about the potential tor abuses 
inherent in any government agency. NLPC was one ot three groups which went to 
federal court to successfully challenge the illegal secrecy ot the Health Care Task 
Force when it violated the Federal Advisory Committee Act by denying public access 
to its meetings, documents and even its membership list in 1993. But the harm that 
comes from denying the public access to information pales next to the potential harm 
intrinsic to limiting the public's right to engage in free and open speech on political 
issues. 

Professor Smith’s academic and professional qualifications for the position of 
FEC commissioner are beyond reproach. His stalwart defense of political liberties will 
make him a valuable addition to a government body that all too often has been found 
insensitive to the basic rights that make a free society possible. 



Chairman 
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PAUL E. SLTJ.rv.AN'"' - (202) 861-59X 

CLETA DEATHERAGE MITCHELL (202) 861-6065 facumilc 

BOB DAHL 

c/Comsei 


’‘Adniaai in Caljomu onk 

February 18. 2000 


The Honorable Milch McConnell 

Chairman, Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Bldg. 

Washington, D.C. 205 1 0-6325 


RE: Nomination of Bradley Smith to 
Federal Election Commission 


Dear Senator McConnell: 

Our law firm serves as Counsel to the FirM Amendment Project of Americans Back in 
Charge Foundation, a 501(c){3} non-profit foundation. The First Amendment Project is 
dedicated to protecting the First Amendment speech and association rights of every American 
with respect to campaign finance ‘reform'. Our law firm also specializes in the practice of 
campaign finance and election law at the federal, state and local levels, so we are well schooled 
in the impact of government regulation on political speech and expression. 

We write to you today to enthusiastically support the nomination of Bradley Smith to 
the vacancy on the Federal Election Commission (“Commission”). These comments are 
ofiered to the Senate in that regard as you consider his nomination. 

There is absolutely no doubt that Mr. Smith is highly qualified for the position of 
Commissioner, perhaps one of the best qualified nominees in the history of the Commission, As 
a law professor and legal scholar, Mr. Smith has written and taught extensively on the subject 
of the First Amendment and regulation by the government of political speech. Mr. Smith will 
bring an important and valuable perspective on these subjects to the actions and undertakings of 
the Commission. 

Those who advocate increased government regulation of political speech are now 
speaking loudly against Mr Smith's nomination. This is characteristic of campaign finance 
regulation proponents who would, if they could, stifle the views of all who disagree with them. 



115 


Page Two 

Such attitudes and behavior are representative of their utter disregard of the guarantees 
of the First Amendment to protect speech of ^/y type - even that which may be disagreeable 
to leading editorial writers in Washington and New York. 

The pro-regulation forces seek to silence Mr. Smith’s voice in this arena no doubt 
because he has articulated important views that First Amendment principles ma\ well preclude 
the type of campaign finance reform’ the pro-regulation forces advocate. 

V’et, Mr. Smith’s views have been advanced not only by him. but by the United States 
Supreme Court and dozens of lower courts across the nation, is Mr. Smith's nomination to the 
Commission to be blocked because he has wniten from a perspective shared by federal judges 
nationwide? Surely not. 

It is ironic indeed that editorial writers and journalists, who continually claim the 
protections of the First Amendment for themselves, oppose Mr. Smith as a member of the 
Commission. Is it because he has advanced a notion that the First Amendment also protects 
speech by persons other than journalists? 

Where in this discussion is the notion that while one may disagree with another’s 
philosophy one would nevertheless defend to the death the other’s right to advance it? That 
principle seems to have been lost on the pro-regulation forces, which is precisely why they not 
only oppose Mr. Smith’s nomination but seem so comfortable with restricting the free speech 
rights of others. 

We would submit that the Commission has a constitutional obligation to insure that 
government regulation of political speech is limited to that narrowly permitted by the Supreme 
Court in Buckley v. Valeo nearly a quarter century ago. That responsibility is one from which 
the Commission unfortunately departed long since and to which it has only recently started to 
repair. 


We believe Mr. Smith would exercise a crucial role in encouraging the constitutional 
duty of the Commission to exercise its authority in a fashion more limited in scope than its 
historic pattern. 

No doubt that is what the pro-regulation forces fear. They have long sought to expand 
the Commission’s regulatory role beyond that authorized by the First Amendment and its 
application in Buckley and subsequent decisions. Those forces are determined to keep those of 
us who are adherents to Buckley from being represented with an equal voice at the Commission. 

We urge the Senate’s prompt and favorable action on Mr. Smith’s nomination. Should 
the Committee invite testimony on this nomination, we would be more than happy to appear 
before the Committee in support of this distinguished and honorable gentleman, Professor 
Bradley Smith. 
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Thank you for your consideration and for allowing us this opportunity to speak on 
behalf of this fine nominee. 


Sincerely. 

Sullivan & Mitchell. P.L.L.C. 

Clela Mitchell. Esq. 

For the Firm 
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George Mason University 

School of Law 
3401 North Fairfax Drive 
Arlington, Virginia 22201-4498 
Office: (703) 993-8000 
Fax: (703) 993-80B8 


Februan.- !4. 200''‘ 

Dear Members of the Committee 

1 am an associate professor of law at George Mason University School of lavs 1 am 
writing lo the committee because I read that President Clinton has nominated Bradlev- Smith to 
the Federal Election Commission. I understand that Professor Smith s nomination is a 
controversial one However, 1 believe he is a ver\' good choice and 1 advice the committee to 
support him 

Prior to joining the faculty at George Mason. I served as assistant general counsel to Koch 
Industries, Inc. One of my responsibilities in that position was to prepare a white paper on 
campaign finance law to ensure that the corporation was always in compliance. In doing so. I read 
almost all the literature on election and campaign finance law and reform This included all of 
Professor Smith’s work on the subject I am aware that Professor Smith is depicted as extremelv 
radical by the popular press and many proponents of a regulatory approach to campaign finance 
reform, but I do not believe this charactenzation is borne out by his scholarship 

Professor’s Smith constitutional analysis can only be characterized as mainstream since it 
precisely tracks the consistent line of decisions of the federal courts. On my reading of his work, 
his position on the constitutionality of various campaign finance reform proposals is not only not 
radical, it adheres so closely to the federal judiciary’s long and uncontroverted line of precedent as 
to be almost boringly conventional. Funhermore. his work on the potential effectiveness of 
various reform proposals in achieving their author's stated goals is based on a comprehensive and 
non-ideological consideration of the best social science data available. His work is significantly 
more rigorous and better-grounded than almost all other work on the subject 

1 was actually quite surprised to find him being represented as a radical since his work 
suggests he is seeking the most effective way to ensure the integrity of the federal electoral 
process comislently with ihe federal judiciary '\ imerpreiaiion of the First Amendment. My 
understanding of this nation’s commitment to the rule of law suggests that this is preciselv the 
attitude that is required of one working in the executive branch. 1 would be alarmed if President 
Clinton had nominated someone who intended to place his personal understanding of what the 
law should be ahead of the courts’ interpretation of what it actually is Professor Smith's 
scholarship clearly demonstrates that he would do nothing of the kind 

can otter no opinion on the political suitability of Professor Smith to serve on the FEC '\ 
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\ However, from a purely legal standpoint. I believe he the most qualified person in the nation to 
^ hold such a position 1 strongly recommend his confirmation. — 
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Samford 

Urtversity 

CUMBERLAND SCHOOL OF LAW 

Stephen ]. Ware 

l'r,-i, s..n oj lo<- 


February 15, 2000 



Senaccr Mitch McConnell, 

Citair, Senate Ccrrjuittee on Ru^es anci Aoruj.iixSCratxon 

SR-305 Russell Senate Office Building 

United States Senate 

Washington, D.C. 20510 

ATTN: Andrew Siff, Counsel 

Dear Senator McConnell: 

President Clinton has nominated Professor Bradley A. Smith 
for a seat on the Federal Elections Commission. I am pleased to 
offer my strong recommendation. 

I have known Brad Smith for many years. Our interaction is 
both professional and personal. On a professional level, I know 
him to be an outstanding scholar. I also know him to be 
committed to the rule of law and conscientious in the performance 
of his duties. On a personal level, I know him to be a fine, 
decent, upstanding person. I am confident that Americans will be 
proud to have him serve in Government. 

I hope you will give Professor Smith’s nomination every ‘ 
consideration. If you or your staff would like to discuss it in 
greater detail, please do not hesitate to call me at (205) 726- 
2413. 


Very truly yours, 



Ir 

Stephen J. 


Ware 


SOO Lakeshore Driw • Birmingham, Alabama U.S.A. 35229-7021 
(205) 726-24) 3 • Fax (205) 726-2673 • e-mail: sjwarc(^samfor<l.cclu 

hup://\v\vw.samford.e<lu/schools/law.html 
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Febmary 14, 2000 


Senator Mitch McConnell 
Chair, 

Senate Committee on Rules and Administration 
SR-305 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 
ATTN: Andrew Siff, Counsel 


Dear Senator McConnell: 

I am writing in support of the confirmation of my colleague Bradley A. Smith as a 
member of the Federal Election Commission. I’m writing both as someone extensively familiar 
with Professor Smith’s views and as someone who has written about and taught constitutional 
history for virtually my entire professional career. 


, J Of^xMients of Professor Smith’s nominatitm to die FEC have characterized him as somone 
"not fit to serve" on the Commission because his "radical" views unsympathetic with the 
"mission" of the FEC. For example. Common Cause president Scott Harshbarger in a recent 
press release charged that Smith has "complete and utter hostility to the laws he would be 
charged with enforcing. * These criticisms are patently unfair, f 

Professor Smith is one of the nation’s leading experts on elections law and particularly 
on campaign finance laws. No objective person could deny his qualification to serve on the FEC 
in light of his extensive knowledge about the law in this area an expertise documented in his 
various scholarly writings in such prestigious legal periodicals as Yale Law Journal, Georgetown 
law Journal, and The Vniversity of Pennsylvania Law Review ~ which have been frequently 
cited by courts and commentators and which have reshaped the way experts think about campaign 
finance reform. 

The "radical" views vriiich his opponents ascribe to Professor Smith stem from the 
fundamental point demonstrated in his writings: that much of what has passed for "reform” in 
our campaign finance laws has, in fact, made the system worse. He h^ shown, among other 
things, how campaign spending and contributions limits help to entrench incumbents in office, 
to silence grassiuots activists and political amateurs, and to expand non-monetaiy influences, 
such as that of the news media, on campaigns. Most importantly, Smith has demonstrated bow 
efforts to expand regulation by closing so-called "loopholes" have eroded and threatened First 
Amendment rights to freedom of speech. 
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It is true that Professor Smith is a critic of the existing regulatory regime and has written 
in a Wall Street Journal opinion piece that the "most sensible reform" would be repeal of the 
Federal Election Campaign Act and its limits on campaign contributions and spending that have 
been in place since 1974. To my knowledge, however, Professor Smith has never called for 
abolition of the FEC; in fact, he has suggested that ideally its most important function would be 
enforcing full and instant disclosure of contributions, a reform he favors. Moreover, the fact 
that he advocates changing the law does not mean that he would be unwilling to enforce the laws 
as currently written. 


Professor Smith understands the importance of the principle of the rule of law and the 
obligations that principle imposes on government officials: an obligation to enforce the law even 
when one personally opposes it. At the same time. Professor Smith understands that the rule of 
law limits the discretionary power of administrative agencies in two important ways: the limits 
imposed by acts of Congress (which create the body of law a given agency is charged with 
enforcing), and the limits imposed by the higher law of the Constitution, which binds all 
government officials. 


I Ironically, it is because of Professor Smith’s adherence to the rule of law that advocacy \ 

groups like Common Cause and the Brennan Center oppose his presence on the Commission. ' 
Having failed to influence Congress to pass more draconian campaign-finance laws, these groups 
increasingly have sought to use th e EEC’s rule-making and enforcement powers to "reform" the 
system along their fiivored lines. \ Yet the courts have repeatedly struck down such rules and 
enforcement actions as unconsbtutional violations of the First Amendment. As Roger Pilon, vice 
president for legal affairs at the Cato Institute, has noted, "(gjiven that record of failure in both 
Congress and the courts, it is a little ironic for the reformers to be calling Smith ‘radical’," 
noting that the courts have agreed fer more with views expressed in Professor Smith’s writings 
than they have with those expressed in the legal briefs of groups like the Brennan Center. "If 
nominated and confirmed, " Pilon notes, "Smith would be an important voice on the FEC in 
pulling its aggressive litigation theories back into the mainstream." 


Bradley Smith’s presence on the FEC would help assure that the Commission keeps 
within the bounds of the law and the Constitution. 1 can think of no bener qualification for a 
commissioner. 


Sincerely yours, 

David N. Mayer 
Professor of Law and History 
Capital University, 

Columbus, Ohio 
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CHAPMAN 

UNIVERSITY 


SchseiofUw. O-n uMiviutn Ouva • OMwet. Calitornm 92866 ~4J 6tS-:5ClO ■ FAX ;714>625-25re 

•jWi-X'wp’nan.tiu.’t^ 


Febru^ 18, 2000 


The Honorable Mitch McConnell 
United States Senate 
Committee on Rules and Administration 
Russell Senate Office Building, Room 305 
Washington, D.C. 20510 

Re: Nomination of Bradley Smith to the Fed«ai Election Commission 


Dear Senator McConnell; 

I write in support of President Clinton’s nomination of Bradlev- Smith to the Federal 
Election Commission. I am a professor of constituti<ma] law at the Chapman L'niversit)- 
School of Law and Director of The Claremont Institute Center for Constitutional 
Jurisprudence, a public interest law firm that, among other things, is currently engaged in 
litigation addressing the constitutionality of local campaign finance ordinances. 


1 have been dismayed - though 1 must admit not surprised > at the attacks on Mr. Smith. 
Those attacks arc not only unwarranted but do a disservice to our Constitution, r— — — 


Lest we forget, the debate over campaign finance reform must be guided fust and 
foremost bj the prohibitions of the First Amendment. As with the other provisions of the 
Bill of Rights, the First Amendment serves as a check on the powers of government, and 
it does so even when - perh^ especially when -• the proposed actions by government 
are popular. Our founders made the deliberate judgment that the protectioxts of speech 
contained in the amendment were so important to the perpetuation of our republican form 
of government that chose protections needed to be beyond the reach of transitory 
majorities of elected officials. This is especially true in the case of political speech, 
which lies at the core of the First Amendment. And it is especially critical that we 
subject limitations on election speech - limitations that always seem to benefit 
incumbents - to the most exacting scrutiny 

Brad Smith’s scholarly work has repeatedly reminded us of that constitutional obligation. 
His published positions have frequently been cited by courts that have been called upon 
to review the constitutionality of various campaign finance restrictions on our precious 
First Amendment freedoms. Even when he has suggested that the courts have been too 
deferential to legislative incursions on the First Amendmem, his positions have beer, well 
grounded in both constitutional text and history, and continue to find support among 
members of the Supreme Court of the United States as well as legal scholars. 
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Civi! libertarians should therefore applaud, and st^ort, this nomination, but in 'Jieir 
devotion to the campaign finance reform agenda of the day, many have been blinded to 
the requirements of the First .Amendment. Brad Smith has not succumbed to that blind 
spot, but that is precisely wh>' he should be confumed. Insistence on confonnit>- to the 
Constitution should he the most important qualification for an appointment to the Federal 
Election Commission, which regulates activity so central to the First Amendment. Brad 
Smith has demonstrated just such a commitment in his scholarly work; his scr\ ice on ihai 
body will therefore be a tremendous asset to the countr>' and to our liberty in the months 
and years ahead. 

Sincefcl>' 

Dr. John C. Eastman 

Associate Professor of Law 
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CHAPMAN 

UNIVERSITY 

School of Law One UNtvoisrrr Dmve • Orance. Calitornia 92866 (714) 628-2500 • FAX (714) 628-2576 

uunir.ehapiitMnfduAau' 


February 15, 2000 


Senator Mitch McConnell 
Chair 

Senate Consniittee on Rules and Administration 
SR-305 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 

Dear Senator McConnell, 

I am writing in support of Prof. Bradley A. Smith's 
nomination to the Federal Election Commission. Prof. Smith 
offers the FEC a point of view firmly based in First 
Amendment jurisprudence and demonstrates a profound respect 
for the rule of law. The current debate over campaign 
finance reform makes his well-researched and carefully 
reasoned arguments all the more important to the FEC's 
work. 

Sincerely, 


L'\ 


Tom W. Bell 

Assistant Professor 

Chapman University School of law 


The ChqMNBi tinramify Sckcel if Laai i 


ihrAi 


' MvNi StnO. Maan* 
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SANTA CLARA LI N I V' E R S I T V 


DEPARTMENT Of ECONOMICS 


dkiciaY7Scu.cdu 


Senate Committee on Rules and Administration 1 4 Februan. 200f i 

SR-305 Russell Senate Office Building 

United States Senate 

Washington, D C 20510 

ATTN: Andrew Siff. Counsel 


Dear Senator Mitch McConnell, Chair, Senate 
Committee on Rules and Administration. 

1 write in support of Bradley Smith's nomination to the Federal Election Commission 1 know of 
Professor Smith’s work on campaign finance reform and believe that his views are well reasoned 
and ought to take a central place in discourse on the matter The dictum that “money corrupts 
politics” is too simplistic. Speech and expression cannot be separated from “money”, thev cannot 
not occur without resources. I think Smith’s work intelligently addresses these issues He is a 
firm supporter of the rule of law and integrates the appropriate sanctity of law into his analysis of 
policy 


Sincerely yours. 




Daniel Klein 

Associate Professor of Economics 


SANTA CUMA. CALIFORNIA 99059 («3S}564-«94I FAX t«0ei 551-2391 
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Law Offices of 

Manuel S. Klausner, p.c. 

One Bunker Hill Building • Eighth Floor 

60J West Fifth Street • Los Angeles * California 90071 

213.617.0414 -Fax: 213.617.1314 ‘ Email: MKlatt5%aol.com 


February 29, 2000 


BY FEDERAL EXPRESS 
Senator Mitch. McCoxmell 

Chairman, United States Senate Committee on Rules and Administration 
Senate Russell Bldg. Room 305 
Washington, D.C. 20510 

Dear Senator McConnell: 

I am an attorney in Los Angeles, and my practice emphasizes First 
Amendm^t, election law and civil rights litigation. By way of background, I am 
a founding editor of REASON Magazine and a trustee of the Reason Foundation. 

I serve a$ general counsel to the Individual Rights Foundation. This letter is 
written on my own behalf, and is not intended to reflect the views of Reason 
Foundation or the Individtial Rights Foundation. 

I was fonneriy a member of the faculty of the University of Chicago Law 
School and am a past recipient of the Lawycr-of^the-Ycar Award from the 
Constitutional Ri^ts Foundation and the Los Angeles Bar Association. I have 
written and spoken on First Amendment and election law issues at law schools 
and conferences in the United States and Europe. 

As an attorney well versed in the First Amendment, I am writing to 
urge you to reject die nomination of Danny Lee McDonald to die Federal Election 
Commission 

As you well know, for many years the PEC has sought to expand the 
scope of its jurisdiction beyond die limitations the First Amendment places on the 
agency's auiority to regulate political speech. This has resulted in the FEC 
having die worst litigation record of any major government agency. It has also 
resulted in many citizens and citizen groups being needlessly persecuted for 
exercising their First Amendment rights. Some have blamed an overzealous 
general counsel for the FEC's long history of conlcmpl for the First Amendment. 
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But it must be remembered that, under the FECA, the general counsel cannot 
pursue litigation that impermissibly chills free speech - unless commissioners 
such as Danny Lee McDonald vote to adopt and enforce unconstitutional 
regulations. 

Commissioner McDonald's disregard for the rule of law in our 
constitutional system of government is illustrated by his role in the FEC's ongoing 
efforts to expand the definition of express advocacy. In Bucklev v. Valeo . 424 
U.S. 1, 44 (1976), the Supreme Court ruled that the FECA could be applied 
consistent with the First Amendment only if it were limited to expenditures for 
communications that include words which, in and of themselves, advocate the 
election or defeat of a candidate. This clear categorical limit served a 
fundamental purpose: It provided a way for people wishing to engage in open and 
robust discussion of public issues to know ex ante whether their speech was of a 
nature such that it had to comply with the regulatory regime established by the 
FECA. The Court did not want people to have their core First Amendment right 
to engage in discussion of public issues (even those intimately tied to public 
officials) burdened by the apprehension that, at some time in the future, their 
speech might be interpreted by the government as advocating the election of a 
particular candidate. Ten years after Buckley, in FEC v. Massachusetts Citizens 
for Life. Inc.. 479 U.S. 238 (1986), the Court reaffirmed the objective, bright-line 
express advocacy standard. 

Despite these clear, unequivocal precedents from the Supreme Court 
regarding the bright-line, prophylactic standard for express advocacy, it is my 
view that Commissioner McDonald has ftouted the rule of law. He has 
consistently supported FEC enforcement actions and regulations that seek to 
establish a broad, vague and subjective standard for express advocacy. In doing 
so. Commissioner McDonald seeks to create exactly the type of apprehension 
among speakers that the First Amendment (as interpreted by the Supreme Court) 
prohibits. 

After the 1992 presidential election, Commissioner McDonald voted to 
pursue an enforcement action against the Christian Action Network (CAN) for 
issue ads it ran concerning Govenior Bill Clinton's views on family values. 
McDonald supported the suit against CAN despite the fact that the General 
Counsel conceded that CAN's advertisement "did not employ explicit words,’ 
‘express words' or 'language' advocating the election or defeat of a particular 
candidate for public office." FEC v. Christian Action Network. 1 10 F.3d 1049, 
1050 (4th Cir. 1997). McDonald voted for the case to proceed on the theory that 
the ad constituted express advocacy - not because of any express calls to action 
used in it, but rather because of "the superimposition of selected imagery, film 
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footage, and music, over the non-prescriptive background language.” Id. This 
was basically an effort to blur the objective standard for express advocacy into 
a vague, subjective "totality of the circumstances” lest. 

The United States District Court for the Western District of Virginia 
dismissed the FEC‘s complaint against CAN on the grounds that it did not state a 
well-founded legal claim. FEC v. Christian Action Network. 894 F. Supp. 946. 
948 (1995). This was because the agency's subjwtive theory of express advocacy 
was completely contrary to the bright-line ^andard articulated in Bucktev and 
MCFL . Id. After this stem rebuffby the district court. Commissioner McDonald 
voted to appeal the case to the United States Fourth Circuit Court of Appeals 
The Circuit Court summarily affirmed in a per curiam opinion. FEC v. Christian 
Action Network . 92 F.3d 1 178 (4th Cir. 1996). 

The Christian Action Network subsequently asked the court to order the 
FEC to pay the expenses it had incurred in defending against the FECs baseless 
lawsuit. The Fourth Circuit ruled in CAN'S favor, explaining that: 

In the face of unequivocal Supreme Court and otter 
authority discussed, an argument such as that made by the FEC in 
this case, that no words of advocacy are necessary to expressly 
advocate the election of a candidate,'simply cannot be advanced in 
good faith (as dtstngenuousness in the FECs submissions attests), 
much less with "substantial justification.” 

Commissioner McDonald's vote to authorize the CAN litigation was 
unfortunate, because taxpayers ended up footing the bill for CAN’S defense of 
meritless litigation. His vote was particularly disturbing, because the CAN case 
was not the last time Commissioner McDonald voted to pursue liti^tion based on 
an impermissibly broad and subjective deflnition of express advocacy. See, e.e. . 
FEC V. Freedom's Heritage Forum . No. 3:98CV*549-S (W.D. Ky September 29. 
1999). Sadly the CAN litigation did not cause Commissioner McDonald to 
question his broad and subjective themy of express advocacy. While the CAN 
case was being litigated. Commissioner McDonald voted to enact a regulation 
that defines express advocacy in exactly the same broad and subjective terms that 
the courts have rejected. And despite this Filiation being declared 
unconstitutional on several occasions, sec, e.g.. Maine Right to Life Committee v. 
FEC. 98 F.3d 1 (1st Cir. 1996), Commissioner McDonald has repeatedly voted 
against amending the agency's definition of express advocacy to comply with the 
law as declared by the courts of the United States. Earlier this year, Ae United 
States District Court for the Eastern District of Virginia issued a nationwide 
injunction against the FEC’s enforcement of the broad and subjective definition 
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of express advocacy that Commissioner McDonald has consistently supported. 
Virginia Society for Human Life. Inc, v. FEC . No. 3:99CV559 (E.D. Va. Jan. 4, 
2000). Nevertheless, just a few weeks ago. Commissioner McDonald voted 
against reconsidering the agency's definition of express advocacy. 

It must be noted that Commissioner McDonald cannot reasonably assert 
that his support for a broad and subjective definition of express advocacy is 
grounded in the Ninth Circuit's decision in FEC v. Furgatch . 807 F.2d 857 {9th 
Cir. 1987). As more than one court has made clear, Fureatch is an inherently 
suspect decision because it does not discuss or even mention the Supreme Court's 
ruling in MCFL. which was decided a month before Furgatch . But, even to the 
extent Furgatch is good law, the broad definition of express advocacy that 
Commissioner McDonald consistently supports goes bevond what even the 
Furgatch court permitted. The Fourth Circuit has aptly summarized the 
discrepancy between the broad FEC regulation defining express advocacy (which 
Commissioner McDonald voted to approve) and the loose definition used in 
Furgatch: 


It is plain that the FEC has simply selected certain words or 
phrases from Furgatch that give the FEC the broadest possible 
authority to regulate political speech . . . and ignored those 
portions of Furgatch . . . which focus on the words and text of the 
message. 

Moreover, the FEC itself has acknowledged that its broad definition of 
express advocacy is not fully supported by Furgatch . In its brief in opposition to 
Supreme Court review of Furgatch the FEC described as dicta the portions from 
Furgatch that made their way into the agency's express advocacy regulation. See 
FEC Brief in Opposition to Certiorari in Furgatch at 7. And just last year in FEC 
Agenda Document No. 99-40 at 2, the FEC's General Counsel conceded that the 
broad view of express advocacy Commissioner McDonald endorses is not 
completely supported by Furgatch. but only "largely based" on Furgatch . In 
short, neither the courts nor the FEC view Furgatch as fully justifying the 
definition of express advocacy that Commissioner McDonald endorses. 

Unfortunately, the history of the FECs express advocacy rulemaking is 
just one of many examples I could proffer of Commissioner McDonald's 
disregard for the Constitution and the rule of law. By supporting the agency’s 
willfiil efforts to disregard the law as pronounced by the courts of the United 
States, Commissioner McDonald has helped to create a situation in which an 
individual's First Amendment rights vary - depending upon where they happen to 
live in the United States. Of course, even people who reside in regions of the 
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country where the controlling court of appeals has rejected the FEC's efforts to 
expand its jurisdiction over political speech, are still chilled from conveying their 
views on issues. After all, if they fund a public rxrrrunumcation that is broadcast 
into a nei^boring state that is in a federal circuit which has not ruled on the 
FECs novel theories, they may find themselves the test case for that Circuit and 
be exposed to lengthy and costly litigation. 

When federal agencies are allowed to create such a patchwork system of 
speech regulation, public confidence in the competence and integrity of the 
administrative state declines. People crime to feel that their rights extend no 
further that the capricious whims of government bureaucrats. 

It is for Congress in its capacity as the body charged with overseeing 
independent agencies to take the lead in remedying such problems and reining in 
agencies that are out of control. You can start reining in the FEC by making 
public officials such as Commissioner McDonald accountable for 
disregarding the rule of law and the consbtutional rights of citizens. By rejecting 
the nomination of Danny Lee McDonald, Congress can signal that it will not 
tolerate FEC Commissioners who arrogantly refuse to honi>r their oath to uphold 
and defend die Constitutioo. By rejecting Danny Lee McDonald - a man who has 
for abnost twenty years demonstrated contempt for the rights of ordinary 
Americans and the rulings of federal courts - Congress can b^in to restore 
confidence that the Federal Election Commission will not continue to trample on 
core First Amendment rights. 


Very truly yours. 



Manuel S. Klausner 


MSK:ad 
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Coinmon Ckuse 


Derek Bok Scott Harshbarger Archibald Cox John Gardner 

Chairman President and CEO Chairman Emeritus Founding Chairm^ 


March 8. 2000 

Hie Hwlorable Mitch McConnell 
The Honorable Christopher Dodd 
Senate Committee on Rules 
U.S. Senate 

Washington, DC 20510 

Dear Chairman McConnell and Senator Dodd: 

While Common Cause believes the Committee and the Senate would have been 
better served with full and open hearings regarding the nomination of Bradley A. Smith 
to be commissioner to the Federal Election Committee (FEC), I request that this letter 
be made part of the record. 

Common Cause strongly urges die Committee to reject the nomination of 
Bradley A. Smith, Professor of Law at Capital University in Ohio, to serve on the 
Federal Election Commission. Mr. Smith has written extensively about the need to 
deregulate the campaign finance system, has stated that the FEC should be abolished, 
and has written that the Federal Election Campaign Act (FECA) is unconstitutional. 
Clearly, as someone who strongly opposes the law he would be duty-bound to uphold 
and administer impartially, Mr. Smith should not be confirmed. 

The FEC was created for the sole purpose of upholding and enforcing the 
FECA. Mr. Smith, however, strongly believes that the Act should be repealed. In a 
1997 op-ed published in The Wall Street Journal, Smith stated: “When a law is in need 
(^continual revision to close a series ever-changing ‘loopholes, * it is probtdb^ the 
law, and not the people, that is in error. The most sensible reform is a simple one: 
repeal of the Federal Election Campaign Aa. ’ 

Elimination of FECA would repeal, among other provisions, the ban on 
coiporate and labor union contributions to federal candidates, the limits on imlividual 
and PAC contributions to federal candidates, the ban on foreign contributions to federal 
candidates, the ban on cash contributions of more than $100 to federal candidates, and 
the prohibition on federal officeholders converting campaign contributions to personal 
use. 


1 250 Connecticut Avenue. .NW • Washington. D.C. 20036 
Phone: (202) 833-1200 ♦ Fax; (202)659-3716 ♦ www.commoncause.org 
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In short, repeal of the Federal Election Campaign Act would return this country 
to the days before Watergate when hundreds of thousands of dollars in cash were being 
given directly to candidates from undisclosed wealthy contributors. 

Any member of a federal regulatory agency should, at a minimum, believe in the 
mission of that agency, and the constitutionality of those laws. Not only does Mr. 

Smith demonstrate utter contempt for the agency, he also demonstrates his 
comprehensive hostility to the federal campaign finance laws - laws which he believes 
are wrong, burdensome, and unconstitutional. 

Mr. Smith is on record stating that federal campaign finance laws are, in their 
entirety, unconstitutional. He has written that “FECA and its various state counterparts 
are profoundly undemocratic and profoundly at odds with the First Amendment. " 

Smith also wrote: “The solution is to recognize the flawed assumptions of the 
campaign flnance reformers, dismantle FECA and the FEC bureaucracy, and take 
seriously the system of campaign finance regulation that the Founders wrote into the 
Bill of Rights: ‘Congress shall make no law...abridging the freedom of speech. ” 

Any individual who believes that an agency’s organic statute is unconstitutionat 
and should be repealed in toto, is not fit to serve as a Commissioner of the agency 
charged with administering and enforcing that statute. 

No one, for example, would conceive of appointing to head the Drug 
Enforcement Agency an individual who believes all federal anti-drug laws are 
unconstitutional and should be repealed. Such an appointment would be viewed as an 
act of utter disdain and disrespect for the laws to be administered by the agency 
involved. 

Mr. Smith believes the federal campaign finance laws are not only 
unconstitutional, but misguided in their very purpose. In supporting repeal of the 
campaign finance laws, he has written that the country “would best be served by 
deregulating the electoral process.” 

Mr. Smith’s ideas are not simply a matter of whether one takes a liberal or 
conservative view of the existing campaign finance laws. What is at stake here is 
whether the law will be administered and enforced to its full extent. While Mr. Smith’s 
ideas may be appropriate for an academic participating in public debate, they are 
wholly unacceptable for a Commissioner charged with administering and enforcing the 
nation’s anti-corruption laws enacted by Congress and upheld by the Supreme Court. 
The purpose of the FEC is not to be a debating society. The role of a FEC 
Commissioner is not to be an advocate. 



133 


Indeed, Mr. Smith fails even to accept die fiindamental anti-corruption rationale 
for the campaign finance laws - the rationale that was at the very hrart of die Supreme 
Court’s decision in Bucldey v. Valeo, upholding the constitutionality of the existing 
campaign finance laws, and which was reaffirmed this year by the Supreme Court in 
Nixon V. Suink Missouri Government PAC. In that case. Justice David Souter, writing 
for the majority, stated “There is little reason to doubt that sometimes large 
contributions will work actual corruption of our political system, and no reason to 
question the existence of a corr^ponding suspicion among voters.” 

Mr. Smith dismisses the rationale by writing that "money ‘s alleged corrupting 
effixts are far from proven ... That portion of Buckley that reUes on the anti-a>mg>tiOn 
rationale is itse^the weakest portion of the Buckley opinion - both in its doctrinal 
fourtdations and in its empirical ram^icatiorts. ’ 

The FECA requires the members of the Federal Election Commission shall be 
chosen “on the basis of their experience, integrity, impartiality, and good judgment.” 

2 U.S.C. 437c(a)(3). While we believe President Clinton would have been within 
precedent to reject the recommendation from Senate Majority Leader Trent Lott CR- 
MS) of Mr. Smith’s nomination (President Reagan rejected a proposed FEC nominee in 
1985), die Committee now has the responsibility to judge whether Mr. Smith meets 
these criteria. 

Mr. Smith is in no way “impartial” about the campaign finance laws. Ife simply 
does not believe in them. 

Mr. Smith’s extreme opposition to the existence of the federal campaign finance 
laws, and his clearly stated views that they are unconstitutional, make him unfit to 
serve as a Commissioner of the FEC. 

Common Cause strongly urges the Committee to vote against Mr. Smith’s 
nomination. A vote to confirm Mr. Smith is a vote against campaign finance reform. 



President 
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Democracy 21 

1825 I Street, NW, Suite 400 
Washington, DC 20006 
p: 202.420.2008 f: 202.293.2660 

For immediate Release: Contact: Jennifer Fuson 

Wednesday, February 23, 2000 

Note To The Press 

Attached is an op-ed by Democracy 21 Resident Fred Wertheimer entitled “The Wrong 
Man for the Job, ” which explains why Bradley Smith, who President Clinton nominated earlier this 
month to the Federal Election Commission (FEC), should not be confirmed by the Senate. 

The FEC is responsible for enforcing the federal campaign finance laws. 

Smith, a strong opponent of the nation’s campaign finance laws, has stated “the most 
setKible reform is a simple one: repeal of the Federal Election Campaign Act [FECA],” 

Wertheimer writes. 

Mr. Smith also believes that the FECA is unconstitutional, a position directly contradicted 
by numerous Supreme Court decisions, Wertheimer writes. 

“Mr. Smith’s nomination is a classic symbol of the breakdown in law enforcement that has 
occurred when it comes to the nation’s campaign finance laws,” Wertheimer writes. 

“[T]he American people are entitled to law enforcement officials who believe in the 
validity and constitutionality of the laws they are statutorily responsible for enforcing, and who do 
not view these laws with total disdain and hostility.” 

Feel free to use this op-ed as you wish. 
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The Wrong Man for the Job 

By Fred Wertheimer 
President, Democracy 21 

Would an individual who believes the nation’s drug laws should be repealed and are 
imconstimtioQai be ^pointed to head the Drug Enforcement AgeiK^ 

No way. 

Would the Unitel States Senate confirm an individual with foese views to be the 
nation’s chief drug law enforcement official? 

Absolutely not. 

Then, what in the world is Bradley Smith’s name doing pending before the Senate for 
confirmation to serve as a Commissioner on the Feleral Election Commission (FEC)? 

Mr. Smith — who has stated that the nation’s campaign finance laws slmtdd rqpealed 
and are unconstitutional — was nominated by President Clinton earlier this month to serve on 
the FEC, die agency responsible for enforcing the nation’s can^aign finance laws. 

That’s the same President Clinton who is a self-proclaimed supporter of can^aign 
finance laws and campaign finance reform. 

The Smith nomination was dictated by Senate Republican Majority Leader Trent Lott 
and Senator Mitch McConnell, the leading Senate defenders of the corrupt can^gn finance 
status quo in Washington, and Smith’s two leading advocates for the Commission job. 

President Clinton lamely explained his nomination of Smith, a strong opponent of 
foieral campaign finance laws, on the grounds that he was just following custom in ceding te 
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the other major party flie ability to name three of the six FEC Commissioners. In fact, 
however, when the Republicans held the White House, President Reagan had no problem 
rejecting the appointment of an FEC nominee of the Democrats that he found to be 
objectionable. 

So what are the potential consequences of Clinton’s campaign finan ce betrayal if the 
Senate confirms Smith to serve on the Commission? 

Here is what Bradley Smith has said about the nation’s campaign finance laws: 

“[T]he most sensible reform is a simple one: repeal of the Federal Election Campaign Act 
[FEC A].” 

And, here is what Mr. Smith’s “reform” would accomplish: repeal of the ban on 
corporate contributions to federal candidates, repeal of the ban on labor union contributions to 
federal candidates, and repeal of the limits on contributions from individuals and PACs to 
federal candidates. 

Mr. Smith’s “reform” also would repeal the system for financing our presidential 
elections, the ban on officeholders and candidates pocketing campaign contributions for their 
personal use, the ban on cash contributions of more than $100, and various other provisions 
enacted to protect the integrity of our democracy. 

Mr. Smith also has stated that the federal campaign finance law, known as the FECA, 
is “profoundly undemocratic and profoundly at odds with the First Amendment.” 

Mr. Smith’s position that the FECA, and its contribution limits, are unconstitutional, 
however, is directly contradicted by numerous Supreme Court decisions. 

Just last month, for example, the Supreme Court reaffirmed in Nixon v. Shrink Missouri 


Government PAC that contribution limits are constitutional. 
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The Court cited “the prevention of corruption and the appearance of corruption” as the 
rationale for upholding contribution limits, a rationale that Smith firmly rejects. 

Justice Souter, writing for six of the nine Justices including Chief Justice Rehnquist, 
stated, “Leave the perception of in^ropriety unanswered and the cynical assumption that large 
donors call the tune could jeopardize the willingi^s of voters to take part in democratic 
governance.” 

Mr. Smith, it goes without saying, is entitled to hold and express whatever views and 
philosophy he may have about campaign finance laws. 

It should also go without sayii^, however, that the American people are entitled to have 
law enforcement officials who believe in the validiQr and constitutionality of the laws they are 
charged to enforce, and who do not view these laws with total disdain and hostility. 

As The Washington Post noted in an edimrial. Smith’s premises “are contrary to the 
founding premises of the commission on which he would serve. He simply does not believe in 
the federal election law. ” 

And, The /Vtfw York Times wrote in an editorial that Smith’s stated positions “make 
plain that his agenda as a commission member would be a fimher dismantling of reasonable 
campaign limits intended to curb the corrupting influence of big money rather than serious 
enforcement of current campaign finance laws.” 

Mr. Smith’s nomination is a classic symbol of the breakdown in law enforcement that 
has occurred when it comes to the nation’s campaign finance laws. Mr. Smith’s confirmation 
to be an FEC Commissioner would be an insult to the American people. 

United States Senators should not allow this to happen. 


o 



